


ACCOUNT STATED. 





1, Account stated--Evidence—Assent.—A petition, to recover an alleged balance 





4. 








found due upon settlement with the defendant, is not sustained by proof of the 
indebtedness concerning which the alleged settlement was made. It must ap- 
pear that the defendant assented to the settlement or to the balance found 
against him.—Cape Girardeau & State Line R. R. Co. vs. Kimmel, 83. 


. Account stated—Evidence— Dissent of party.—An action upon account stated 


cannot be maintained where it appears that the defendant at the time dis- 
sented from the balance found, and claimed an additional credit which was dis- 
allowed.—Id. 

Corporations— Minutes—- Evidence—Stranger—Settlement.—The minutes of the 
board of directors of a corporation are not competent testimony against an 
outside party to prove a settlement made with him by a committee.—Id. 


ACKNOWLEDGMENT ; See Conveyances, 6; Mortgages and Deeds of Trust, 15, 


17, 22, 23. 


ACTS OF LEGISLATURE; See Forest Park, 1. 
ADAIR COUNTY; See Court, Adair County Probate. 
ADMINISTRATION. 

1, 


Administrator, sale by— Purchase by administrator at, will be held in trust for 

estate, when.—The statute requiring the appraisement of land held by an ad- 
ministrator, before he can purchase the same, has no application to his pur- 
chase of land sold under deed of trust given by the decedent. But he cannot 
in such case speculate on the interests of the creditors and distributors of the 
estate, and sacrifice them to his own individual interest. Such a purchase 
would be presumed to be for the benefit of the estate; and at all events would 
be closely examined by a court of equity, if questioned by those interested in 
the estate. 


And where it appeared that although nominally made by the trustee named in 


the deed of trust, the sale was in fact prompted by the administrator, the lat- 
ter would be regarded in a court of equity as the vendor, and his purchase 
would be held to have been made in trust for the benefit of the estate.—Har- 
per v. Mansfield, 18, 

Limitations—Administrator—New promise.—An administrator cannot, by a 
new promise, take a debt of his intestate out of the statute of limitations.— 
Cape Girardeau Co. v. Harbison, 90. 


. Mortgage—Foreclosure—Administration—Allowance of demand.—In a pro- 


ceeding for foreclosure against a purchaser of the land, it is not necessary to 
show that the debt has been allowed against the deceased mortgagor. —Id. 

Administrator, judgment against, in Circuit Court—Motion to quash execu- 
tion—Appeal from, etc.—In this State a judgment against an administrator, 
rendered in the Circuit Court, will not authorize an execution in that tribunal, 
but must be executed by a proceeding in the Probate Court. But semble, that 
in case of appeal from judgment rendered on motion to quash such execution, 
and in the absence of any appeal or writ of error from the judgment in the 
cause, the Supreme Court will not interfere—Wernecke v. Wood, 352, 
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ADMINISTRATION, continued. 

5. Administration—Probate Court--Appeal— Partnership estate.— An appeal lies to 
the Circuit Court from the judgment of the Probate Court, ona proceeding 
by the administrator of a deceased partner, citing the surviving partner 10 
show cause why he should not turn over pruperty to the administrator.—Me- 
Crary Adm’r, v. Menteer, 446. 

%. Practice, civil—Affidavit—Amendment of—Embezzlement of notes.—In suit 
against an administrator, for embezzling notes, given by him to the de- 

*ceased, the court may, in its discretion, refuse to permit plaintiff to file an 
amended affidavit, embracing, in his charge other and different notes, the evi- 
dence showing no injury resulting to plaintiff by reason of such refusal. 

Amendments should always be permitted on such terms as may be imposed, un- 
less the applicant has been guilty of laches, But in all such cases, a iarge dis- 
cretion must be given to the court.—Stewart v. Glenn, 481. 


8. Adminisirator—Teslimony of, as to embezzlement of notes of deceased ~ 
Witness act, ete.—In suit against an administrator for embezzling and failing to 
inventory notes given by him to the deceased, the administrator is not 
incompetent under the statute (Wagn. Stat., 1372-3, 31). The issue in such 
a case is not a contract to which the deceased was a party, but the receipt and 
embezzlement or concealment of the notes by defendant.—Id. 

9. Administrator—Embezzlement of notes by—Notes must be in possession of-— 
Constr. Stat.—Under the statute (Wagn. Stat., p. 85, 33 7,8, 10, and 11) an 
action against an administrator, for concealing and embezzling notes, will not 
lie, unless they are in his possession at the commencement of the proceeding. 
—id, 

10. Administrator's sales-—Approval by court—Record.—Regularly the approval 
by the court of the report of an administrator’s sule ought perhaps to be en- 
tered of record, but if no formal entry is found reciting this, it does not fol- 
low that the sale is void and liable to be overthrown in a collateral proceed- 
ing.—Jones v. Manly, 559. 

11. Sales, judicial—Irregularities—Formalities——It is the policy of the law to 
uphold judicial sales and to look with leniency on minor irregularities, which 
do not affect nor prevent a substantial compliance with those formalities which 
itis always best and safest to strictly observe.—Id. 

12. Administration—Bill in equity against heirs for sale of lands, will not lie after 
Jinal setilement.—Under the administration law of this State, the failure of per- 
sonal assets of the estate will not, after final settlement of the administration, 
authorize a bill in equity on behalf of the creditors against the heirs, to have 
lands, descended to them, sold to satisfy their claims. 

Our statute of administration has entirely superseded the machinerv‘’of the com- 
mon law; and the whole doctrine of equitable assets, marshalling of assets in 
equity, and bills of discovery, is without application here, save in so far as the 
principles underlying those proceedings may be invoked to illustrate or ex- 
plain analogous remedies afforded by our stutute.—Titterington v. Hooker, 593. 

See Court, Adair County Probate; Dower; Wills. 

ADMISSIONS; See Evidence; Limitations, 6, 7,8; Presumptions. 

ADVANCEMENT; See Husband and Wife, 3. 

AGENCY. 

1. Principal and agent—Representations of agent.—The representations of an 

agent respecting the subject matter of his agency, if made at the same time 

with the transaction, as part of the res ges(e, will bind the principal —Rob- 

inson ¥v. Walton, 380. 

Principal and agen!—Question of agency for the jury.—The question of 
ageney is one for the determination of the jury.—lId. 
See Bills and Notes, 5; Court, County, 1,2; Husband and Wife, 4; Mort- 
gages and deeds of trust. 19, 20; Partnership, 4. 
AMENDMENT; See Administration, 6; Husband and Wife, 6, 7; Judgment, 1, 
5, 6; Process, 2. 
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ARBITRATION AND AWARD. 

1. Arbitration and award— Confirmation, effect of.—Section 17 of the act con- 
cerning arbitrations and awards (Wagn. Stat., 145) imparts to a judgment of 
confirmation of such award equal force witin judgments in ordinary actions ; 
and such a confirmation is fully as conclusive as though the judgment had been 
obtained in an action on the award.—Shelbina Hotel Association, v. Parker, 
327. 

APPEARANCE; See Practice, civil, 1; Practice, civil--Appeal, 1; Practice, 

criminal, 6. 
ASSAULT; See Damages, 1, 2. 
ASSIGNMENTS ; See Trusts and Trustees, 1. 


BANKS AND nog YG; See Revenue, 1. 

BAWDY HOUSES; See St. Louis, city of. 

BILLS AND NOTES. 

1, Promissory note—Negotiability—Contracts.—A note expressed to be “for val- 
ue received in certificate of stock No. 650, for 10 shares of the capital stock 
of the State Insurance Company,” and payable to the order of the treasurer, 
“in instalments not to exceed ten per cent. on each share, at thirty days’ notice 
of call from the Board of directors,” is a negotiable promissory note within 
the statutory definition. —Stillwell v. Craig, 24. 

2. Corporation—Promissory notes—Trust—Capital stock.— Quere,—whether 
a corporation can make a valid transfer of such a note, when held by it as 
part of a trust fund representing its capital stock ?—Id. 

8. Bills and notes —Parties —Descriptio personae —Intention—The question 
whether parties to a bill or note are to be held as individuals or in official ca- 
pucities, must be determined by their intent, as gathered from the whole in- 
strument, however inartificially it may be drawn, or however informally the 
intent may be expressed.—Klosterman v. Loos, 290. 

4. Bills and notes—Innocent indorsees— Validity— Misrepresentations.—Negotia- 
ble notes or indorsements in the hands of indorsees, though made simply for 
the accommodation of the original debtor, can be enforced against such 
makers or indorsers, although procured by misrepresentations made by the 
debtor to such makers or indorsers, if the indorsees or holders were not privy 
to the misrepresentations or frauds or unfulfilled promises of the debtor.— 
Whittemore v. Obear, 280. 

5. Bills and notes— Validity—Surety —Agent, fraud or misrepresentations of.— 
If « surety on a negotiable instrument makes the principal his agent, and the 
agent is only authorized to deliver it on certain conditions, not complied with 
by the agent, the surety cannot defend on the ground of frauds or misrepre- 
sentations made by his agent.—Id, 


6. Composition— Signature of all creditors —Waiver—Surety —Liability.—A 
composition agreement between creditors and their debtor and his surety pro- 
vided that the surety should indorse certain uotes of the debtor, provided 
that all creditors to amounts exceeding $200.00 should sign. Held, that it 
was the duty of the surety to see to it that all such creditors had signed the 
agreement, and that his indorsement of the notes, as to a creditor who was 
ignorant of any failure in the fulfiliment of the condition, or its procurement 
by fraud, was a waiver of that condition, and that he could not avaii himself 
of such failure or fraud against such creditor; and even if the creditor was 
aware of such failure or fraud, and chose to waive the objection, it did not lie 
in the mouth of the surety to set it up as a defense.—Id. 

9. Bills and notes—Consideration—Innocent holder.—The consideration of a ne- 
gotiable promissory nore, in the hands of an innocent holder for value, cannot 
be inquired into, and before the consideration can be impeached it must be 
first siown that the holder had notice of the lack of consideration.—Merrick v. 
Phillips, 436. 
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BILLS AND NOTES, continued, 
8. Bills and Notes—Sureties—Notice to holder to sue principal—Due diligencem 


Rights of surety. —Under the statute concerning sureties and their discharge 
(Wagn. Stat., 1302 et seg.) the creditor who has been notified, as provided in 
section 1, must do two things ; first, he must commence suit against the prin. 
cipal debtor within thirty days; second, he must prosecute his suit with due 
diligence, in the ordinary course of law, to judgment and execution, or else 
the surety, who may be joined in the action with his principal, will be dis. 
charged. Due diligence in the prosecution of the suit is just as essential as com. 
mencement within the time limited, in order to fix the liability of the surety 
after such notice. If the creditor brings such suit and fails to obtain service 
on the principal at the first term. he should take out an alias summons to the 
next term, and then under Wagn. Stat., (1010, 3 20, ) he would be enti. 
tled to jnigment against the surety in case service was not had on the princi 
pal, unless the surety should consent to further delay.— Peters v. Linen- 
schmidt, 464. 

Bills and Notes—Surety, action against.—The creditor, under the statute, has 
a right to sue both principal and surety ; and when the summons against the 
principal is returned non est, he has aright to dismiss, as to the principal, and 
proceed against the surety alone.—Per Naprton, Jupcr, Dissentne.—Id, 


10. Bills and Notes—Eztension of time of payment—Sureties—Interest in ad. 


vance.—A promise of extension of time upon a note, in order to discharge a 
surety, must be such as will prevent the holder from bringing an action against 
the principal. The taking of interest in advance will not constitute such a 
promise. (Hosea vs. Rowley, 57 Mo., 357.)}—Coster v. Mesner, 549. 


1. Assignment of notes—Off-set against before notice of assignment.—Under the 


~ 


statute relating to set-off, (Wagn. Stat., 1274, 3 2) the assignment of a note 
after maturity cannot defeat a just defense or off-set existing in favor of the 
maker and against the assignor before notice of assignment.—Munday v. Cle- 
ments, 577. 

See Mortgages and Deeds of Trust, 5, 12; Practice, civil-Pleadings, 2, 4, 5. 


BOARD OF EQUALIZATION ; See Revenue, 3, 4, 6, 6. 
BREACH OF PROMISE. 


1. 


Breach of promise—Suit for-- Testimony as to finances of defendant.—-In suit 
for breach of promise, where plaintiff introduces no proof as to defendant’s pe- 
cuniary condition, the latter cannot bring in such testimony on his own behalf 
to reduce the amount of damages.—Wilbur v. Johnson, 600. 


. Breach of promise—Damage to feelings—Seduction, ete.—Where a woman 


brings her action for breach of promise to marry, she may recover for injuries 
to her feelings, affections and wounded pride, as well as for the loss of marriage; 
and her seduction may be given in evidence to aggravate the damages.—Id. 


. Breach of promise--Measure of damages, when left to the jury.—In action for 


breach of promise, the measure of damages is a question for the sound discre- 
tion of the juryin each particular case ; and unless it appears that the jury 
were influenced by passion, prejudice or corruption, the verdict will generally 
be allowed to stand.—Id. 

See Frauds, Statute of. 


BURDEN OF PROOF; See Negligence, 2; Wills, 6. 


Cc. 


CARRIERS. 
3. 





Common Carriers—Su fficiency of vehicles determined by in first instance.— 
It is the business of common carriers to have vehicles suitable for the trans- 
portation of the freight shipped, and they are responsible for losses occurring 
in consequence of defects in this regard. But the carrier is the juige of the 
sufficiency of his carriages in the first instance.—Sloan v. St. L., K. C. & N. 
R. R. Co., 220. 
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CARRIERS, continued. 

2. Gommon Carriers—Flat Cars—Standards—Hay, shipment of —A railroad 
held not liable for standards placed upon flat cars to insure the safe transporta- 
tion of hay, the standards having been erected by the shipper voluntarily and 
without any contract with the company.—Id. 

CHARACTER; See Evidence, 12; Witnesses, 8, 9. 

CHARIVARI; See Corporations, Municipal, 1, 

CLERK OF COURT; See Process. 

COMPOSITION ; See Bills and Notes, 6; Garnishment, 2 

CONDEMNATION OF LAND. 


1. Condemnation of land—Road—-Use—Title.—An act of the legislature, giv- 
ing a corporation the right to locate its road upon certain land, does not con- 
vev title to the land itself, so as to enable it to convert the lands which still 
belonged to individuals subject to the easement of the road, to entirely differ- 
ent purposes. Before the corporation can acquire the title, it must procure 
the condemnation of the land as provided by law.—Cape Girardeau & Bloom- 
ington M. & G. R. Co. v. Renfroe, 265. 


Statutes, construction of -— Railroads—Condemnation of land.—The statute 
authorizing the appropriation of land for railroxd purposes (Wagn. Stat., 
$26) is in derogation of the common law, and should be liberally construed in 
favor of those whose rights are to be affected by it-—Mississippi River Bridge 
Co. v. Ring, 491. 

Railroads—Condemnation of land—Comnissioners, report of —Review—Kvi- 
dence— Alteration.—U pon exceptions filed to the report of commissioners ap- 
pointed to condemn land for railroad purposes, the court should review by evi- 
dence the action of the commissioners, and supervise their finding so as to do 
substantial justice, The court may approve or reject the report, but cannot 
alter it.—Id. 

Railroads—-Land, condemnation of —Removal of preperty— Ownership—Tres- 
pass.—Alfter the condemnation of land in favor of a railroad, the property 
thereon belongs to the railroad, and if the former owner removes any of it he 
will be liable to an action of trespass.—lId. 

5. Lands, condemnation of —How to be appraised.—In condemning land its value 

is to be assessed with reference to what it is worth for sale, in view of the 

uses to which it may be put, and not simply with reference to its productive- 
ness to the owner in the condition in which he has seen fit to leave it.—Id. 

Lands, condemnation of —Benefils, how assessed.—In proceedings to condemn 
land, the benefits, which are to be assessed againsta tract of land, are the bene- 
fits resulting to that tract in particular, and not the general benefits accruing 
to it incommon with other land which is enhanced in value by the erection of 
the improvements,—Id, 

See Forest Park. 

CONSIDERATION ; See Bills and Notes; Contracts. 

CONSPIRACY ; See Witnesses, 9. 

CONSTITUTION OF MISSOURI; See Forest Park, 1; Practice, Supreme Court, 

4; Statutes, construction of, 1, 2. 

CONSTITUTION OF U.S.; See Marriage, 2. 

CONTINUANCE; See Practice, civil—Trials, 3. 

CONTRACTS. 

1. Contracts—Sales of land—Rescission of —Vendee cannot be held liable for rent.- 
One who enters upon land as a vendee cannot, upon a subsequent rescission 
or breaking up of the contract of sale, be made liable for the rent of the land 
asatenant. He is only liable to the extent of the benefit actually derived 
from the use of the land, in ascertaining which he may be allowed for all out- 
lays in improvements.—Kirkpatrick v, Downing, 32. 

39—VOL LvIII. 
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CONTRACTS, continued. 

2. Contracts—Sale of lands— Rescission of—Measure of damages to vendee.am 
Where the vendor in a contract for the sale of land knew at the time the con. 
tract was entered into that he had no title, or if the sale goes off because he 
changes his mind, or because he neglects to take the proper steps to put the 
purchaser in possession, the purchaser may, in an action for breach of such 
contract, recover, bevond his expenses, damages for the loss of his bargain ; 
and the measure of damages is the value of the land, at the time of the breach, 
Where there is no evidence given, showing any change in the situation, the 
consideration paid and interest will be taken as the correct value of the land; 
but when there is evidence given, showing a change in the value of the land, its 
value at the time the breach occurred and when the conveyance ought to be 
made will furnish the standard of damages.—Id. 

8. Instructions—Compliance with contract guestion'of fact for the jury.—In build. 
ing contracts the question, whether the work was done as required by the 
contract, is one of fact for the jury. An instruction, “that the plaintiff, by 
undertaking to do defendant a plain, substantial and workmanlike job, did 
not undertake to do a perfect one,” is erroneous, for the reason that it took 
from the jury a question of fact which it was their province and not that of the 
court to determine. Held, further, that to do a thing in a plain, substantial 
and workmanlike manner, would imply that it should be perfectly done for the 
character of the job contemplated.—Smith v. Clark, 145. 

4. Contract—Promise to third person, when valid consideration for.—It is now 
the prevailing doctrine that an action lies on the promise made by defendant, 
on a valid consideration, to a third person for the benefit of plaintiff, although 
the latter was not privy to the consideration. 

The law presumes that when a promise is made to a third person, he accepts it; 
and to overthrow this presumption a dissent must be showu.—Rogers v. Gos- 
nell, 589. 

See Bills and Notes; Breach of promise, 1, 2, 3; Equity, 1,3; Frauds, 
Statute of; Interest, 1; Marriage, 2; Mortgages and Deeds of Trust; 
Partnership, 1. 

CONVEY ANCES. 

1. Deeds of trust—Failure to name trustee—Effect of deed in equity.—The fail- 
ure to insert the nameof the trustee in «a deed of trust, when in other respects 
the instrument is complete, although at law it makes the deed inoperuative, 
does not wholly vitiate it. The deed will nevertheless be regarded as 
an equitable mortgage, and held to create a lien for the benefit of the credi- 
tor, which may be enforced in equity. And the assignee of the note will be 
subrogated to all the rights and equities of his assignor.—McQuie v. Peay, 56. 

2. Conveyances in blank—Power of married woman to delegate authority to fill 
up deed.—A person, competent to convey his real estate, may sigu and ac- 
knowledge the deed in blank, and deliver the same to an agent with authority 
to fill up the blank and perfeet the converanece. But a married woman can 
make no such conveyance of her separate estate, having no authority to dele- 
gute such powers.—Id, 

8. Married woman— Power to mortgage separale estale.—The wife has, in equity, 
the same power over her separate estate as a feme sole, and may bind it by 
mortgage or deed of trust.—-Id. 

4. Convevances— Validity—Record.— A deed of land not recorded in the county, 
where the land lies, is good between the parties thercto, and as to all others 
except purchasers without notice for value-—Cape, Girardeau and Bloomington 
M. & G. R. Co., v. Renfroe, 265. 

6. Conveyances— Wills—Life estate—Powmer of disposition—Case stated— Estate 
conveyed. —It is generally true that an absolute power of disposition over prop- 
erty conferred by will, and not controlled by any provision or limitation, 
amounts to an absolute gift of the property; but where a life estate only is 

expressly given, the ruleis otherwise. (Ruvev va, Burnett, 12 Mo.,1; Gregory 

vs. Cowgill, 19 Mo., 415.) A deed conveyed property to a trustee for the spe- 
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CONVEYANCES, continued. 
cial use and benefit of the grantor’s wife and her children, and the habendum 
clause expressed the conveyance to be for the special use and benefit of the 
wife during her natural life, or her widowhood, and after her death, for the 
special use of her children. The deed also gave the trustee power, at the spe- 
cial instance and request of the wife, to sell or dispose of all of said property 
and apply the proceeds to the special use of the wife and children, “but spe- 
cially limited to her natural life and widowhood,” as aforesaid: Held, thatthe 
interest of the wife was limited to the use and benefit of the property during 
ber natural life and widowhood, and that the children were invested with a title 
to the remainder by operation of the conveyance and not as the representa- 
tives of the wife—Wommack v. Whitmore, 448. 
Conveyances—Acknowledgments— Validity — Constructive motice.— A deed 
good at common law is operative as to the parties thereto and those having | 
actual notice thereof, although the acknowledgment of it may be worthless. 
The object of an acknowledgment is, that the deed may be admitted to record, 
and thus impart constructive notice to all persons of its concents.—(Caldwell ni 
vs. Head, 17 Mo., 561.}—Harrington v. Fortner, 468, | 
Conveyances, how proved— Depositions—Formalities for record.—A convey- 
ance of land may be proved by the deposition of the grantor, with a copy of 
the conveyance annexed, The provisions of the statute, concerning the requi- 
site formalities to be observed before a deed can be recorded, are applicable 
alone in cases where a registration of the deed is desired, and do not prevent 
the establisliment of the execution of the deed by other modes of proof.—lId. 

See Dower, 8, 4,5; Husband and Wife, 3; Lands and Land-Titles, 2, 3; 

Mortgages and Deeds of Trust; Trusts and Trustees, 1. 


CORPORATIONS. | 
1. Eminent domain—Appropriation of land by corporation—Measare of dam- 
ages.—Where land is taken by a corporation «nd appropriated to its own use, 
the entire value of the lands is the proper measure of damages. And after ) 
receiving the full value, plaintiff cannot again interfere with the land or bring 
a new action.——Hickerson v. City of Mexico, 61. 
See Account Stated, 3; Bills and Notes, 1 2; Corporations, Municipal ; 
+ Court, County, 4; St. Louis, City of. ” 
CORPORATIONS, MUNICIPAL. 
1. Corporations, municipal—Ordinance—Disturbing the peace —“Charivari.” 
—A city ordinance providing that ‘every person who shall willfully disturb 
the peace * * * by loud or unusual noise, by blowing horns, trumpets or 
other instruments, * * * or by any other device or means whatsoever, 
* * * shall be deemed guilty of a misdemeanor,” is not violated by parties 
engaging in a “charivari,” unless the effect is to disturb the peace and quiet 
of the citizens or some of them.—City of St. Charles v. Meyer, 86., @ 

\ » 2 Ordinance—Disturbing the peace—HKovidence—Defense.——-In a prosecution for 
disturbance of the peace, testimony, to the effect that the peace of certain in- 
dividuals was not disturbed, may be admissible for the purpose of weakening 
the force of the prosecutor’s testimony touching the offensive character of 
the noises ; but not as showing a specific defense.—Id. [ 

3. Constitution— Extension of city limits—Legislative power— Taxation.—An act 
of the legislature enlarging the limits of a municipality, and thereby bringing 
within its area and subjecting to municipal taxes, against the owner’s consent, 
farm property lying outside of the actual city limits, is not, by reason of such 
facts, unconstitutional, Such act is a proper exercise of legislative power and 
discretion.—Giboney v. Cape Girardeau, 141, 

See Corporations, 3; Forest Park, 4. , 
COSTS ; See Garnishment, 2. | 
COURTS, POWERS OF; See Forest Park, 1, 2. 
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COURT, ADAIR COUNTY PROBATE. 

1. Adair county Probate Conrt—Jurisdiction—Act of Feb. 11, 1847.—The Srd 
section of the act passed Feb, 11, 1847, had the effect of transferring to the 
Probate Court of Adair county all the jurisdiction relative to matters of pro- 
bate and guardianship, which was conferred by the General Statutes upon 
County Courts.~—Pattee v. Thomas, 163, 

COURT, COUNTY. 

1. County Court—Agency as to matters of county and Slate— Township school 
fund —Remedy for misappropriations.—The County Court is a trustee for tie 
care and management of the township school funds. In this capacity it may, 
under certain circumstances, pay out money for which the township fund is 
manifestly liable, in order to avoid the expense of litigation. But if it err in 
so doing, the case is one of misappropriation by a trustee, for which the law 
has provided sufficient remedies, other than mandamus.—Township Board of 
Education v. Boyd, 276. 

2. Courts, Connty—Agency for Slate—Misappropriation— Responsibility —The 
County Court is also agent or trustee of the State for certain purposes in the 
geveral affairs of the county. The two agencies are distinct and independent, 
and there is no propriety in holding one agency, or the principal therein, re- 
sponsible fur a misappropriation committed in discharging the functions of the 
other.—Id. 

8. School funds-—Misappropriation—Responsibility of county.—If township 
school money be wrongfully paid out by the County Court, there does not arise 
any claim for re-imbursement out of the county treasury.—Id. 

4. Court, County, not a corporation—Misappropriation of school funds—Re 
sponsibility-Mandamus.—A County Court is not a corporation capable of in- 
eurring a liability for misappropriation, Nor is mandamus admissible for en- 
forcing a money demand founded upon alleged misappropriation of township 
school funds.—Id. 

6. County Court House—County justices—Building of by—Mandamus.—Man- 
damus will not lie to compel the justices of a County Court to build a court 
house. The statute (Wagn. Stat., 403, 3 4) leaves the erection of county 
buildings entirely to the discretion and judgment of the County Court, and such 
discretion cannot be controlled by mandamus.—State ex rel., v. Howell’ Co. 
Court, 583. 

See Mandamus. 

COURT HOUSE, COUNTY; See Courts, County, 5. 

COVENANT; See Contracts; Convevances; Dower, 8. 

CRIMES AND PUNISHMENTS ; See Practice, criminal. 

CRIMINAL LAW ; See Practice,crimiual. * 


DAMAGES. 

1. Damages for assault—Pecnniary condition of parties, ete., to be considered.— 
In estimating damages caused by an assault and battery, the jury may take 
into consideration the pecuniary condition of the parties, their position in so- 
ciety, and all other circumstances tending to show the vindictiveness or atroc- 
ity, or want of atrocity, in the affair.—Dailey v. Houston, 361. 

2. Assault and battery—Action for—First assault—Nominal damages.—In an 
action for assault and battery, where the answer simply denies the assault, 
plaintiff will be entitled at least to nominal damages, even though it appear 
from the evidence that plaintiff made the first assault.—Id. 

8. Damages Measure of, for taking wood.—-Proper measure of damages for the 
taking of cord wood held to be the value of the wood with six per cent. inter- 
est from time of taking. —Charles v. St. L. & I. M. R. R. Co., 458. 

See Breach of Promise, 1, 2, 3; Corporations, 3; Ejectment, 3; Evidence, 

22, 23; Railroads, 1, 2, 3, 4, 5, 6,7, 113 Sales, 1, 2.° 
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DECEASED PERSONS; See Evidence, 18. 

DEDICATION TO PUBLIC USE; See Forest Park, 2; Res adjudicata, 1. 

DEMURRER;; See Practice, Supreme Court, 10. 

DEPOSITIONS ; See Conveyances, 7; Evidence, 11, 12. 

DESCENTS AND DISTRIBUTIONS. 

Descents and distributions--Life estate—Parent and child.—Whiere a con- 

veyance created a life estate in the grantor’s wife, with a remainder to 

her children, such remainder becomes vested; and where one of the chil- 
dren married and died, leaving a husband and child living, and the child after- 
wards died, the husband, who survived, would, at the death of the tenant for 
life, as heir of his child, take the share his wife would have had in the property 

conveyed.—Wommack vs. Whitmore, 448. 

DESCRIPTIO PERSON ; See Bills and Notes, 3; Practice, civil—Pleadings, 4. 

DISTURBING THE PEACE; See Corporations, Municipal, 1; Practice, crimi- 

nal, 1, 2. 

DOWER. 

1. Dower—Personal Extate— Election—Death of widow.—The 5th section of the 
Dower Act, (Wagn. Stat. 539) does not give to a widow any interest in the per- 
sonal estate, unless she files her election in conformity with the 8th and 10th 
sections of the same act. And her death intervening can make no difference 
in the result.—Bryant, Adm’r, v. Christian, Adm’r, 98. 

2. Dower—Election—Personal estate—Admministration—The administrator of a 
widow, whose husband had died without leaving a child or other descendant 
capable of inheriting, and who had filed no election under the 8th and 10th 
sections of the Dower Act, is not entitled to any distributive share in the per- 
sonal estate of the husband—Id. 

. Covenant—Incumbrances— Dower.—An inchoate right of dower constitutes an 
incumbrance within the meaning of a covenant against incumbrances.—Durrett 
v. Piper, 551. 

4. Dower—Husband living— Release—Grant—Assignment.—A _ wife’s dower in- 
terest during the life of the husband is a mere possibility, which may be re- 
leased, but cannot be the subject of grant or assignment.-—Id, 

5. Dower—Articles of separation—Covenant of indemnity.—In articles of sep- 
aration, A. covenanted to indemnify B. against the claims of B.’s wife for alimony 
and dower. B. afterwards, to procure his wife’s signature to a deed of land, 
was compelled to pay her money. Held, that B. had no claim against A. on 
this account.—Id. 

6. Ejectment—Mansion house of deceased, possession by wife—Dower—Assign- 
ment.—In an action of ejectment for land whereon the mansion house of the 
deceased is situated, the widow, to whom dower has not been assigned, has 
such a possessory right as will defeat the action, and her right is 
capable of being assigned, and when assigned carries with it all the inci- 
dents belonging to it prior to its transfer.—Jones v. Manly, 559. 

DRAM-SHOP. 

1. Dram-shop keepers—Selling to minors—Action on bond—Bond admissible in 
evidence without signature of sureties or approval of County Court.—Iu suit 
on the bond of a cram-shop keeper, for selling liquor to a minor, the bond 
is admissible in evidence, even without the signatures of two sureties, or proof 
that it had been approved by the County Court.—Graves v. McHugh, 499. 

2 Dram-shop keepers—Bond, action on—Jnrisdiction—Justices’ courts.—Under 
the statute concerning Dram-Shop Keepers, (Wagn. Stat., 552, 3 20) an ac- 
tion by the parents of a minor, for the penalty of fifty dollars prescribed, may 
be brought before a justice of the peace; but a justice has no jurisdiction of 
a joint action against the dram-siiop keeper and his sureties for a brench of the 
conditons of his bond, the amount of the bond being fifteen hundred dollars.Id. 


See Liquors, sale of; Practice, criminal, 4. 
DRUNKENNESS ;; See Practice, criminal, 11. 
DUNKLIN CO. PATENT ; See Practice, criminal, $ 


~ 











EJECTMENT. 

1. Practice, civil—Ejectment— Pleading—Judgment—Equity.—In an action in 
ejectment, where defendant answered alleging that the deed under which 
plaintiff held was void, having been made upon a sale ander the powers of a 
deed of trust, without sufficient notice being given of the sale as required by 
the deed; and plaintiff replied to the answer simply denying the new matter 
and asking no additional relief, the court could do no more than set aside the 
deed. It had no power to go further and order the payment by the defendang 
of taxes and the trust debt, or to order a foreclosure and sale in a manner not 
provided in the deed of trust.—White v. Rush, 105. 

2. Hjectment—Plaintiff must depend upon the strength of his own title-—An in. 
struction in an ejectment suit, that, if defendant wrongfully entered upon the 
premises, plaintiff must recover, is erroneous, as it makes the question of 
plaintiffs right depend only on the weakness of the defendaut’s title —Cape 
Girardeau and Bloomington M. & G. R. Co. v. Renfroe, 2€5. 

8, Ejectment—Damages, measure of.—The measure of damages for the deten- 
tion of a building is not the amount plaintiff may have expended to provide 
another building in its place; it is the reuts and profits down to the time of 
assessing the same.—Id. 

4. Ejectment—Egquitable defenses—Mortgage, default on.—In an action of eject- 
ment the allegations of a default on the mortgage debt on said land is an 
equitable defense in favor of the mortgagee, or any one else in possession of 
the premises claiming under him, and, until satisfied, is a bar to the action. 
(Hubble vs. Vaughn, 42 Mo., 138.)—Harrington v. Fortner, 468. 

5. Evidence— Ejectment— Waste.—In an action of ejectment evidence of waste 
is admissible. (Wagn. Stat., 560,313.) [Lee v. Bowman, 55 Mo., 400.]— 
Jones v. Manly, 559. . 

6. Ejectment— Mansion house of deceased, possession by wi fe—Dower— Assignment, 
—In an action of ejéctment for land whereon the mansion house of the deceased 
is situnted, the widow, to whom dower has not been assigned, has such a pos- 
sesSory right as will defeat an action, and her right is capable of being assigned, 
and when assigned carries with it all the incidents belonging to it prior to its 
transfer.—Id. 

See Mortgages and Deeds of Trust, 13. 

EMBEZZLEMENT ; See Administration, 6, 7, 8. 

EMINENT DOMAIN. : 

1. Eminent domain—Appropriation of land by corporation— Measure of dam- 
ages. —Where land is taken by « corporation and appropriated to its own use, 
the entire value of the land is the proper measure of damages. And after re- 
ceiving the full value, plaintiff cannot again interfere with the land or briug a 
new action.—Hickerson v. City of Mexico, 61. 

See Forest Park, 2, 5, 6, 7. 

EQUITY. 

1. Equity—Contracts—Specific Per formance—Appraisement— Pleading—Ae- 
count.—A covenant in a lease, that at the end of the term the value of the 
improvements shall be ascertained by three appraisers to be chosen as pro- 
vided in the lease, cannot be specifically enforced by a court of equity, Buta 
petition, which alleges such covenant and seeks equitable relief, states a cuuse 
of action, as equity would have jurisdiction to have an account taken of the 
improvements.—Hug, Adm’x v. Van Burkleo, 202. 

2. Practice, civil—Specific performance—Suit for—Final decree in towns of 
over 40,000 people.—In a county not having over forty thousand inhabitants, 

it is erroneous to render a final decree at the return term in a suit for specifie 

performance.—Huff v. Shephard, 242. 
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EQUITY, continued. 

8. Equity—Specifie performance—Contract to sell lands, etc.—An agreement 
for the sale of lands, in which it is stipulated that the purchase money is to 
be paid “on such terms as may be agreed on between suid parties,” cannot be 
enforced in equity by a decree for specific performance.—Id. 

See Administration, 12; Fraud; Mortg:ges and Deeds of Trust, 1, 2, 3, 4, 
10, 11,18, 14, 15,521; Practice, civil—New trials; Practice, civil,—Plead- 
ings, 7; Practice, Supreme Court, 3. 

ESTOPPEL. 

1. Estoppel depends upon facts—Not a matler of law.—The question of estoppel 
depends upon facts, and estoppel is not to be presumed as a matter of law 
until the facts are found.—Cape Girardeau & Bloomington M. & G. R. Co. v. 
Renfroe, 265. 

EVIDENCE. 

1. Pleading— Admissions in, may be used in other suit,ete.—Admissions contained 
in a pleading may be used against the party in another suit; and this, wholly 
recurdless of the question, whether the person himself was in fact cognizant 
of tie pleading. The act of the attorney in such case will be held to be the 
act of the party. —Downzelot v. Rawlings, 75. 

@. Purtnership—Declarations of members will bind firm,when.—While a partner- 
ship continues, the declarations of eitier of the partners made in respect to the 
business of the firm will bind it. But this power ceases with the dissolution. — 
Id. d 

8. Account stated— Evidence— Assent.—A petition to recover an alleged balance, 
found due upon setldement with the defendant, is, not sustained by proof of the 
indebtedness concerning which the alleged settlement was made. It must ap- 
peur that the defendant assented to the settlement or to to the balance found 
against him.—Cape Girardeau v. State Line R. R. Co. v. Kimmel, 83. 

4. Account stated— Kvidence— Dissent of party —An action upon account stated 
cannot be maintained where it appears that the defendant at the time dis- 
sented from the balance found, and claimed additional credit which was disal 
lowed.—Id. 

5. Corporations— Minutes— Evidence—Stranger—Settlement.—The minutes of the 
board of directors of a corporation are not competent testimony against au 
outside party to prove a settlement made with him by a commitiee.—Id. 

6. Practice, sivil— Testimony of opposite party—How compelled.—Sections 3, 7 & 9 
of the act concerning witnesses, were intended to have the office and effect of the 
old chancery practice, in regard to interrogatories appended to a bill and to 
sift the conscience of the opposite party in like manner.—Eck v. Hatcher, 235, 

9. Notice—Party will be affected with, when put on inguiry.—In suit to set aside 
the sale of land for fraudulent practices, the purchaser will be held to have 
knowledge thereof where the circumstances of the sale evidently required 
investigation and were such as to put him on inquiry.—Id. 


8. EHvidence—Powers of attorney affecting land—Record of certified copies un- 
der 32 40 of act touching evidence—Notice —Secondary proof, ele.— Constr. 
Stat.—The 40th section of the statute relating to evidence, providing that cer- 
tified copies, taken from county records, of any writing, instrument or deed 
purporting to affect any real estate or any right or interest in the same,” 
may be used in evidence under certain cireuwmstances, was intended to em- 
brace powers of attorney for the conveyance of land. But under that statute 
the record of such instrument can impart notice, and certified copies can be 

* used as secondary proof of the original, only as to land situated in the county 
where the power of attorney was recorded. But such copy may be read in 
evidence to prove notice in fact, where the party is shown to be in possession 
of faets such as would have eaused a man of ordinary prudence to examine 
tiie records where the instrument had been recorded.—Muldrow v. Robison, 
33. 

9. Hvidence—Notice, actual, question of fact —The question of actual notice is 

one of fact, and to be determined like any other fact.—Id. 
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EVIDENCE, continued. 

10. EBvidence—Notice— Facts which put on inguiry.—One will be held to hare no 
tice of facts which would have been ascertained by a man of ordinary pru. 
dence and diligence.—Id. 

11. Hvidence-— Depositions—Certi ficate— Sufficiency of as to date of, taking.--The 
caption of depositions began as follows: * State of North Carolina, Burke 
county, March 12th, 1873. Pursuant to notice heretofore served, the follow. 
ing depositions of witnesses produced, sworn and examined on this 12th day 
of March, 1873,” and concluded with these words, “Given at the Post Office in 
Morganton, in Burke county, North Carolina, on the 12th day of March, 1873.” 
Held, that it sufficiently appeared thereby that the depositions were taken on 
the 12th day of March, 1873.—Warlick v. Peterson, 408. 

12. Evidence—Depositions as to character—Admissibility— Impeachment of wit. 
nesses.—In depositions offered to impeach the testimony of witnesses, the form 
of the question asked was, “Do you know A. B., if so, how long have you known 
him, and are you acquainted with his general character? If so, state what it 
is for truth and honesty ?” The answers to the questions were full and ex. 
plicit, and showed that the witnesses were testifying to the general character 
of A. B. at the place where he resided. The counsel of the opposing party 
was present aud made no objection at the time to the questions or answers, but 
cross-examined the witnesses : Held, that the testimony was competent, notwith- 
standing the informality of the questions; it would be too late to object at the 
trial on account of the form of the questions.—Id. 

3. Evidence—Settlement—— RebVttal—Teiters. —In suit on a promissory note, defend- 
ant alleged settlement by the assignment to plaintiff of certain demands and 
also pleaded the bur of the statute of limitations, Piaintiff, in reply, set up 
a new promise, taking the case out of the statute. On the trial, defendant 
was sworn a3 a witness on his own behalf, and on cross-examinaiion proved 
certain letters, written more than ten vears prior to the institution of the suit, 
but after the alleged settlement, as having been written by himself. These 
letters were afterwards introduced by the plaintiff, to contradiet defendant’s tes- 
timony as to a settlement. Held, that the letters would not be competent to 
take the case out of the statute, but would be admissible to disprove the 
alleged settlement. If the witness had not been a party to the suit, the let- 
ters might not have been admissivle to impeach his testimony, but as he was 
the defendant, the letters were admissible as his admissions.—Id. 


14. Evidence— Questions as to freedom from symploms of disease.—The question 
asked of a witness, whether a person was “in good health and free from symp- 
toms of disease,” is improper as involving a mere conclusion, The facts should 
be stated so that it could be seen on what the opinion was predicated.—Reid 
v. Piedmont & Arlington Life Ins, Co., 421. 


15. Insurance, life—Declarations of insured after issue of policy. —Declarations 
of the insured as to his health, made after the issuing to him of a policy of 
life insurance, are not competent evidence.—-Id. 


16. Insurance, life—Instructions—Evidence.—An application for life insurance, 
which was made a part of the policy, contained the following question: “ Name 
and residence of your own or family physician, or of the medical attendant 
who has last rendered you professional services ?” This was answered ‘‘ Have 
none.” An instruction was offered on the trial in a suit on this policy de- 
claring that “the plaintiff cannot recover, for the reason that deceased re- 
ceived medical attendance from a physician named, prior to the date of the ap- 
plication.” Held, that the instruction was properly refused, because it under- 
took to tell the jury that they must find in a particular way, without regard to 
any testimony in the case but that of witnesses who supported the defendant’s 
side.—Id. 

17. Practice, civil—New trials—Evidence, weight of -—Duty of trial court.—It 1s 

the duty of the trial court, in passing upon motions for new trials, to weigh 

the evidence; it has opportunities to see the witnesses; to form opinions as 
to their veracity ; to observe whether they are biased or prejudiced ; and can 





———_————— 
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EVIDENCE, continued. 
also determine whether any improper influences operated on the jury in pro- 
ducing their verdict: and where the trial court is of the opinion, that the ver- 
dict is not supported by the evidence, or is against the weight of evidence, 
should never hesitate to grant a new trial.—Id. 

18. Evidence—Admissions of deceased persons, when competent.—Statements of 
deceased persons, when in the nature of admissions, or made in connection with 
land in explanation of acts of the deceased, are competent evidence.—Stewart 
v. Glenn, 481. 

19. Administrator— Testimony of, as to embezzlement of notes of deceased-——Wit- 
ness act, ete.—In suit against an administrator for embezzling and failing to in- 
ventory notes, given by him to the deceased, the administrator is not incom- 
petent under the statute (Wagn. Stat., 1372-3, 21). The issue in such a case 
is not a contract to which the deceased was a party, but the receipt and em- 
bezzlement or concealment of the notes by defendant.—Id. 


80. Administrator—— Embezzlement of notes by—Notes must be in possession of — 
Constr. Stat.—Under the statute (Wagn. Stat., p. 85, 33 7, 8, 10 and 11) an 
action against an administrator, for concealing and embezzling notes, will not 
lie unless they are in his possession at the commencement of the proceeding.— 
Id. 

21. Evidence—Lcading questions, admission of, no ground for reversal.—The admis- 
sion of leading questions is a matter resting very much in the sound discretion 
of the trial court, and cannot furnish ground for reversal.— Wilbur v. Johnson, 
600. 

See Breach of Promise, 1, 2; Condemnation of land, 3; Ejectment 5; 
Family Physician; Fraud, 1; Garnishment 1; Guardian and Ward, 7; 
Judgment, 5,8; Negligence, 1, 2; Practice, civil—New trials, 1; Prae- 
tice, criminal, 1,2, 7; Practice, Supreme Court; Presumptions, 1; Res 
adjudicata, 2, 3, 4,5; Revenue, 5, 6; Schools and School Lands, 1; Wit- 
nesses, 

EXCEPTIONS; See Practice, civil—New Trials, 3; Practice, Supreme Court, 

EXECUTION. 

1. Practice, civil—Justices’ judgments— Return nulla bona—Exzecution from office 
of clerk of court.—If, in a suit before a justice of the peace, a party to the 
suit becomes a non-resident of the county before judgment is rendered against 
him, it is not necessary to issue an execution against him and have it returned 
nulla bona, prior to the issue of an execution from the office of the clerk of 
the court in which the transcript is filed —Harrington v. Fortner 468, 

See Judgments, 3 


F. 


FAMILY PHYSICIAN ; See Insurance, life, 1. 

FENCES; See Railroads. 

FOREST PARK. 

1, When courts may declare acts of legislature void.—The courts cannot declare 
an act of the legislature void, no matter how unjust or impolitic it may be, 
unless it clearly conflicts with specific provisions of the constitution.—County 
Court of St. Louis Co. v. Griswold, 175. 

2. Taking private property for public use—Power of the courts te restrain the 
legislature.—The courts have power to determine whether the use for which 
private property, authorized by the legislature to be taken, is in fact a publie 
use, but if this question is decided in the affirmative, the judicial function is 
exhausted; the extent, to which such property shall be taken for such use, 
rests wholly in the legislative discretion, subject only to the restraint that just 
compensation must be made.—Id. 
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FOREST PARK, continued. 

3. ——. A park for the inhabitants of a county is a public use —The legis. 
lature of Missouri, authorized the appropriation of land for a public park for 
the benefit of the inhabitants of St. Louis county, located in the eastern por. 
tion of said county, near to, and outside of, the corporate limits of the city 
of St. Louis: Held, that this was a “public use,” notwithstanding the fact that 
it would be chiefly beneficial to the inhabitants of the city, and that the act 
was not unconstitutional.—Id. 


Municipal indebtedness—Constitutional ordinance construed.—That clause of 
the constitution of Missouri (Art. 11,3 14), which prohibits the general assem. 
bly from authorizing any county, city or town to become a stockholder in, o¢ 
to loan its credit to, any company, association or corporation, unless two-thirds 
of the qualified voters of such county, city or town, ata regular or special 
election to be held therein, shall assent thereto—does not prohibit the legisla. 
ture from authorizing a county to create a debt for the purpose of establishing 
a public park for the benefit of its inhabitants.—Id. 

Power of legislature to establish board of park commissioners.—Thie legisla- 
ture of Missouri has power to establish a bourd of park commissioners, one- 
half to be appointed by the county court, and one-half by the circuit court of 
the county, for the purpose of constructing and managing a park for the bene- 
fit of the inhabitants of the county.—Id. 

Taking private property for public use—Legislature may not arbitrarily fia 
value—Acts valid in part and void in part.—An act, authorizing private prop- 
erty to be appropriated for the establishment of a public park, contained a 
proviso, “that, in all cases, the assessment of the county assessor for the year 
1873 shall be taken as a guide in fixing the value of the property to be con- 
demned or appraised:” Held, that if it was intended by this proviso, that the 
assessment made in 1873 should be taken as the measure or standard in fix. 
ing the value for compensation, then it would be clearly unconstitutional and 
void. “Property can only be taken or appropriated upon making just com- 
pensation. What is just is a matter of inquiry, ascertainable by either apprais- 
ers or a jury, upon evidence furnished in the ease. No law can arbitrarily fix 
a value on property, and tell the owner he shall take that.” But since an 
act may be valid in part and void in part, and since if this proviso were elim. 
inated, there would still be adequate provisions in the act for its enforcement, 
Held also, that it may be rejected and the remaining portions of the act 
permitted to stand.—Id. 

1. Taking land for a public park— Vesting title in the “People of the County.”"—An 
act of the legislature, providing that the title to land condemned for a publie 
park shall vest in the “people ot the county,” is not void from the fact that 
the “people of the county” do not constitute any recognized legal or political 
body. The terms “people of the county,” and “the county,” may be regarded 
as interchangeable.—Id. 

FRAUD. 

1. Evidence —Frand—Intent.—Very slight circumstances, apparently trivial and 
unimportant in themselves, when combined together, may afford irrefragable 
proof of fraudulent intent.—Hopkins to use, ete., v. Sievert, 201. 

See Biils and Notes, 4, 5. 

FRAUDS, STATUTE OF. 

1. Statute of frauds—Promise to marry, ete—Whether a verbal promise to 

marry, when not to be performed within one year, is within the statute of 

frauds, Quere ?—Wilbur v. Johnson, 600. 


G. 


a 


GARNISHMENT. 

1. Practice, civil—Pleadings—Garnishment--Prior garnishment— Evidence as to, 
when improper.—In a garnishment proceeding, the garnishee cannot prove 
a prior garnisliment to recover the same debt, where no such issue is presented 
by the pleadings. —Royer v. Fleming, 438. 
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GARNISH MENT, continued. 

2. Garnishment--Compromise of demand against garnishee, growing out of 
creditor's non-feasance— Fees and costs.—A. was garnished, as debtor of B., ona 
contract for work and labor. In defense he showed that he had been called 
upon to pay certain debts owing bv B. to his laborers, and had compromised 
them at 50 cents on the dollar: Held, that he could off-set against B.’s de- 
mand only the amount actually paid on such compromise. But if the terms 
of the compromise included fees and costs of the laborers, which were paid by 
A., and did not with the 50 cents exceed the amount due to the laborers by B., 
the fees and costs could be added to the off-set.—Id. 

GUARDIAN AND WARD. 

1. Adair county Probate Court—ZJurisdiction—Act of Feb. 11, 1847.—The Srd 
section of the act passed Feb, 11,1874, had the effect of transferring to the 
Probate Court of Adair county all the jurisdiction relative to matters of pro- 
bate and guardianship, which was conferred by the General Statute upon 
county Courts,—Pattee v. Thomas, 163. 

2. Guardianship—Derivation from father of minor's estale determined by court 
having jurisdiction.—The question whether the estate of a minor was derived 
from his father, as affecting the right of the father, as natural guardian, to sell 
the estate of the minor, is one to be decided by the court having charge of 
the estate, and this having been decided by that court, proof to the contrary, 
at a subsequent period, will not affect the jurisdiction of the court.—Id. 

3. Guardians and curators—Minors, lands of—Sale at private sale—Probate 
Courts. —Probate Courts have power to order the sale of lands of minors at 
private sale. This power was not taken away by the statute of 1851 and 
1855, touching guardians and curators. (R. C. 1855, 826-7, 33 25, 26, 27; 
McVey vs. McVey, 51 Mo., 406 cited and affirmed. )—id. 

4. Guardianshin—Sale of lands of minors—Inventory—Jurisdiclion.—The fail- 
ure of the guardian to file an inventory, list andappraisement of his ward’s 
property, does not deprive the Probate Court of jurisdiction, nor render void 
a sale made under the order of the court. (Overton vs. Johnson, 17 Mo., 442, 
cited and affirmed.)—Id. 

5. Guardianship--Minors, lands of--Private sale—Advertisement.—Sections 24, 

2 and 26, Rev. Code 1845, pp. 86, 87, requiring advertisement of sales of 

lands of minors, does not apply to private saies by a guardian.——Id. 

Guardianship— Minors, lands of—Sale-—Notice.—Thie administration law of 

1851 did not require notice of sale of lands of minors by their guardians to be 

given. as in case of sales of lands by administrators.—Id. 

1. Guardianship—Lands of minors, sale of--Approval by court.—The records 
of a Probate Court, showing a report of a sale of lands of minors by the cur- 
ator, and his oath thereto, and an entry showing that the court received the 
report, and ordered the curator to account for the proceeds according to law, 
is sufficient evidence of approval of the sale.—Id. 

. Judicial sales—Irregularities—Title of purchaser.—Slight irregularities are 
not sufficient to overturn the title of a purchaser at a judicial sale, where the 
court hid power to order the sale, and there is no pretense of fraud, especially 
after the lapse of a long period of time.—Id. 


> 


HANNIBAL COURT OF COMMON PLEAS. 

1. Practice, civil—Jurisdiction— Residence of partiee—Hannibal Court of Com- 
mon Pleas.—The provision of the Practice Act, that “when there are several 
defendants and they reside in different counties, the suit may be brought in 
any such county,” (Wagn. Stat., 1005, 31), applies to the Hannibal Court of 
Common Pleas, if one or more of the defendants reside in Miller or Mason 
township, Marion county.—Stillwell v. Craig, 24 
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HUSBAND AND WIFE. 

1. Conveyances in blank—Dower of married woman to delegate authority to fill up 
deed.—A person competent to convey his real estate, may sign and acknowl. 
edge the deed in blink, and deliver the same to an agent with authority to fill 
up the blank and perfect the conveyance. But a married woman can make no 
such converance of her separate estate, having no authority to delegate such 
powers.—McQuie v. Peay, 56. 

2. Married woman—Power to mortgrge separate estate.—The wife has, in equity, 

the same power over her separate estate us a feme sole, and may bind it by 
mortgage or deed of trust.—Id. 

Husband and wife—Conveyance secured by wife from husband's funds— 
Advancement. —A conveyance of land which a wife secures to herself in her 
own name, with her husband's funds, will be presumed to be an advancement 
for her benefit. But whether such be the fact is a question of intention, and 
evidence on that point is admissible, especially where the husband denies 
such intention. And semble, that fraud, in any form, in obtaining the title 
against his consent, will itself rebut the presumption.—Darrier v. Darrier, 222, 
4. Husband and Wife—Competent witnesses, where opposing parties—Agency of 

wife.—In suit by the husband against the wife, to divest the latter of title to 
land, the parties are competent witnesses against each other in regard to commn- 
nications between them. And the agency of the wife having been satisfactorily 
established, the same rules of evidence will prevail as between any other prin- 
cipal and agent.—Id. 

. Husband and wife, confidential communications between.—A letter from a hus- 
band to his wife, directing her to purchase certain land for him, may be intro- 
duced in evidence, and does not fall within the rule which forbids the disclos- 
ure of confidentia! communications,—Id. 

6. Practice, civil—Suit by married woman—Allegation as to marriage of plain- 
tif—Dcfect in—Amendment after verdict.—In suit by the wife, although the 
allegations of her marriage at the time when the cause of action accrued may 
be technically insufficient, vet if the evidence shows the fact, and the defect 
did not mislead the jury, it may be cured by amendment after verdict.—Dailey 
v. Houston, 361. 

9. Practice, civil—Misjoinder of actions— Defect waived by failure to plead.—A 

joinder in the same court of a claim for injuries done the wife, aud a claim 
for consequent loss of services on the part of the wife to the husband, etc., is 
error; but the defect, if not taken advantage of by demurrer or answer, is 

deemed to be waived. (Wagn. Stat., 1015, 3 10.}—Id. 

Husband and wife—Joint trespass by— Wife not liable—The general rule 
seems to be that no joint action will lie against the husband and wife for 
their joint trespass, but the husband alone is liable. The wife is presumed 
to be under duress of the husband, and cannot be held where such act is done 
in his presence or in connection with him. But where the petition charges 
that the trespass was committed by the wife alone, and contains no allegation 
that the husband committed the trespass, or that he was present, this doe- 
trine cannot be invoked.—Id. _~ 
9. Practice, civil—Witnesses—Married woman.—The marriage of a plaintiff 

pending her suit, will not render a woman incompetent as a witness.—Charles 
v. St. L. & L. M. R. R. Co., 458. 
See Dower; Judgment, 4. 


INDIANS; See Marriage, 1, 2. 

INDICTMENT ; See Practice, criminal, 

INFANTS; See Dram-shops, 1, 2; Guardian and Ward ; Railroads, 4; Witnesses, 
2, 3. : 

INSANITY; See Wills, 8. ’ 

INSTRUCTIONS ; See Practice, civil—Trial; Wills, 9, 15. 
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INSURANCE, LIFE. 

1.‘ Family physician” — Phrase defined, not technical —The phrase, “family physi- 
cian,” is one that is in common or ordinary use, and has no particular, defi- 
nite or technical signification. It sigttifies one who usually attends and is con- 
sulted by the members of a family in the capacity of a physician; it means 
one who is accustomed to attend, and not one who has occasionally attended.— 
Reid v. Piedmont & Arlington Life Insurance Co., 421. 

Evidence— Questions as to freedom from symptoms of disease.—The question 
asked of a witness,whether a person was “in good health and free from symptoms 
of disease,” is improper a3 involving a mere conclusion. The facts should be 
stated so that it could be seen on what the opinion was predicated.—Id. 

. Insurance, life—Declarations of insured after issue of policy.—Declarations 
of the insured as to his health, made after the issuing to him of a policy of 
life insurance, are not competent evidence.-- Id, 

Insurance, life—Instructions—Evidence.—An application for life insurance, 
which was made a part of the policy, contained the following question: 
“Name and residence of your own or family physician, or of the medical at- 
tendant who last rendered you professional services?” This was answered, 
“Have none.” An instruction was offered on the trial in a suit on this policy, 
declaring that “ the plaintiff cannot recover, for the reason that deceased re- 
ceived medical attendance from a physician named, prior to the date of the ap- 
plication.” Held, that the instruction was properly refused, because it under- 
took to tell the jury that they must find in a particular way, without regard to 
any testimony in the case but that of witnesses who supported the defendant's 
side.—Id. 


INTEREST. 

1. Interest.—Six per cent. interest only can be allowed, except where a different 
rate is contracted for between the parties or fixed by the statute.—Ownby v. 
Ely, 475. 

See Bills and Notes. 


> 


J. 


JEOFAILS ; See Practice, civil—Pleadings, 2. 

JUDGMENT. 

1. Judgments, may be amended nunc pro tunc, how. —The established rule in this 
State is that in all cases where it is attempted toamend a judgment nunc pro 
tune the record must show the facts which authorize ithe entry.—Dunn v. Ra- 
ley, 154. 

2, Judgments, setting aside of—Power of court,—Courts may, in their discre- 
tion, set aside a final judgment at any time during the term at which it is ren- 
dered, on motion and ex parte affidavits.—Randolph v. Sloan, 155. 

8. Administrator, judgment against, in Circuit Court—Motion to quash execu- 
tion— Appeal from, efe.—In this State a judgment against an administrator 
rendered in the Circuit Court, will not authorize an execution in that tribunal, 
but must be executed by a proceeding in the Provate Court, But, semdle, that 
in case of appeal from judgment rendered on motion to quash such execution, 
and in the absence of any appeal or writ of error from the judgment in the 
cause, the Supreme Court will not interfere—Wernecke v. Wood, 352, 

4. Married women, judgment against.—A judgment ageinst a married woman is 
a nullity. —Id. 

5. Judqments—Erroneows entries—Corrections nunc pro tune, at subsequent term 
—Evidence sufficient to authorize—Preaumption.—The rule is well settled in 
this State, that where the clerk of a court fails to enter a judgment, or enters 
up a wrong judgment, the court as the power to correct the error or omis- 
sion by having the proper judgment entered up by the clerk, at any time at 
the same or a subsequent term. But incases where nunc pro tunc entries are 
made, the record should in some way show, either from the judge’s minutes or 
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JUDGMENT, continued. 


o 


otherwise, the facts which would authorize the entry. Where a judgment is 
entered nune pro tune by order of the court, the presumption is in favor of the 
action of the court, and that it was based upon sufficient evidence.—Fletcher 
vy. Coombs, 430, 


. Judgment—Superfluous matter.—It is proper to strike superfluous matter from 


a judgment so that a proper judgment may be left.—Royer v. Fleming, 438. 
Judgments—Persons not parties to record not affected —The interests of per- 
sons, not parties to the record, cannot be affectea by the judgment in the case. 
—Wommauack vs. Whitmore, 448. 


. Practice, civil—Hvidence— Reversal —Juigment will not be reversed for an 


error as to evidence, which works no prejudice.—Charles v. St. L. & I. M. R. 
458. 
See Arbitration and Award, 1; Executions, 1 ; Practice, civil—Pleadings, 
2; Practice, civil—Trials, 13; Res adjudicata, 7. 


JURISDICTION ; See Court, Adair County Probate; Dram-shops, 1, 2; Han- 


nibal Court of Common Pleas, 1; Justices’ Courts, 1, 2, 8; Practice, civil, 1. 


JURY; See Practice, civil—Trials ; Practice, criminal, 9; Wills, 9, 14, 15. 
JUSTICES’ COURTS. 


1, 


eo 


o 


7Y 





Damages—Action before a justice for killing stock and injuries to harness— 
Jurisdiction as lo amount.—W here suit is brought before a justice of the peace 
against arailroadcompany, combining a claim for killing @ horse with a claim 
for injuries to the harness, it must be instituted under sub-division 3, of 3 3, 
Art. I, of the act touching justices of the peace; (Wagn. Stat., 808-9.) and 
judgment for the combined injuries must be limited to fifty dollars. Such 
suit cannot be brought under sub-division 5, for killing the horse, and in the 
same suit also under sub-division 3, for damage to the harness.—Dillard vs. 


St. L., K.C. & N. R. R. Co., 69. 


. Justices’ courts, jurisdiction of. —Justices’ courts cannot exercise any jurisdic- 


tion except that conferred by statute.—Id. 


. Justices’ couris—Jurisdiction as to amount—Motion to dismiss in Circuit 


Court.—Whiere the judgment rendered by a justice exceeds his jurisdiction, 
the case may be dismissed on motion in the Cireuit Court.—Id. 


Justices’ courls—Stalement—Sufficiency.—No technical pleadings are required 
to be filed in a justice’s court, and though the statement filed may not show 
in direct terms the facts necessary as a foundation for the action, vet if they 
are inferable from the statement, this will be sufficient, at least after verdict, 
—Woods v. St. L., K. C. & N.R. R. Co., 109. 


Practice, civil—Justices’ judgments— Return nulla bona— Execution from of- 
fice of clerk of court.—It, in a suit before a justice of the peace, a party tothe 
suit becomes a non-resident of the county before judgment is rendered against 
him, it isnot necessary to issue an execution against him and have it returned 
nulla bona, prior to the issue of an execution from the office of the clerk of 
the court in which the transcript is filed —Harrington v. Fortner, 468. 


. Justices of the peace, proceedings of — Titles—Judicial sales.—Proceedings be- 


fore justices of the peace should never be viewed with technical nor hyper- 
critical nicety, especially when they are made the bases of titles arising from 
judicial sales, —Idt 


. Justice’s Court— Appeal from verdict in, no ground for dismissal —Iu justices 


courts a verdict is equivalent to a judgment, and an appeal taken from a ver- 
dict instead of a judgment in such court, although not a literal, is a substantial 
compliance with the law, and will not be dismissed oa account of such techui- 
eal irvegularity.—Munday vs. Clements, 577. 

See Dram-shups, 2. 
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LAND AND LAND TITLES. 

1. Notice—Party will be affected with, when put on inquiry.—In suits to set aside 
the sale of land for fraudulent practices, the purchaser will be held to have 
knowledge thereof where the circumstances of th2 sale evidently required in- 
vestigation and were such as to put him on inquiry.—Eck v. Hatcher, 235. 

2. Land and land tiiles—-Conveyances—Revord—Act of Feb. 2, 1847.—The Act 

“to quiet vexatious land litigation,” spproved Feb. 2, 1847, was not designed 

to defeat a title regular in every particular, acquired in good faith and fora 

valuable consideration, but simply to make deeds, which theretofore were valid 
between the parties, operate from and after the passage of the act as construe- 
tive notice, as though they had been correctly proved or acknowledged when 

recorded.—Gatewood v. Hart, 261. 

Evidence—Powers of attorney affecting land—Record of certified copies un- 

der 3 40 of act touching evidence—Notice —Secondary proof, ele.— Constr. 

Stat.—The 40th section of the statute relating to evidence, providing that cer- 

tified copies, taken from county records, of any writing, instrument or deed 

purporting to affect any real estate or any right or interest in the same,” 
may be used in evidence under certain circumstances, was intended to em- 
brace powers of attorney for the conveyance of land. But under that statute 
the record of such instrument can impart notice, and certified copies can be 
used as secondary proof of the original, only as to land situated in the county 
where the power of attorney was recorded. But such copy may be read in 
evidence to prove notice in fact, where the party is shown to be i possession 
of facts such as would have caused a man of ordinary prudence to examine 
the records where the instrument had been recorded.—Muldrow v. Robison, 

331. 

See Administration, 12; Condemnation of Land, 1; Conveyances ; Descente 
and Distributions, 1; Guardian and Ward, 8; Partition, 1. 

LANDLORD AND TENANT; See Equity, 1; Sales, 1. 

LEGISLATURE, POWER OF; See Forest Park, 1, 2, 5, 6. 

LEGITIMACY; See Wills, 15. 

LEVY. 

1. Examination—Levy—Actual seizure or declaration of intention— Debtor, noti- 
fication to.—To constitute a levy, lawful as to third persons, there must be an 
actual as distinguished from a constructive seizure by the officer; or an oral as 
sertion by him, that a levy is intended; and semble, that the proceeding should 
be known to and acquiesced in by the debtor; or, at all events, auch as not to 
leadto an inference of intentional concealment thereof by the officer.—Doug- 
Jas v. Orr, 573. 

LICENSE ; See Dram-shop; Liquors, saie of. 

LIEN, MECHANIC'S; See Mechanic’s Lien. 

LIEN, VENDOR'S; See Vendor’s Lien. 

LIMITATIONS. 

1. Limitations—Promissory note—Mortgage-—A note or bond may be barred 
by limitation, and yet a mortgage securing its payment may be enforced 
against the land mortgaged.—Cape Girardeau v. Harbison, 90. 

2. Limitations—Administrator—New promise.—An administrator cannot, by a 
new promise, take a debt of his intestate out of the statute of limitations.—Id. 

8. Limilations—Presumption of payment —Distinction— Mortgage.—The de- 
fense of the statute of limitations, and that of presumption of payment arising 
from lapse of time, are distinct in their natures and incidents, There is no 
statute of limitations applicable to foreclosure of a mortgage, but the presump- 
tion of payment, by analogy in certain cases, operates with like effect.—Id. 
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LIMITATIONS, continued, 

4. Limitations—-Real estate—Adverse possession—Mortgage—Thie defense of 

limitation against the recovery of real estate requires an adverse possession 
to support it. And nosuch adverse possession exists im a mortgagor, as 
against the mortgagee, so long as their original relations continue to subsist. 

—Id. 

Limitations—New promise to a stranger—Admissions—Presumplions.—A 
new promise or acknowledgment made to a stranger will not take a debt out 
of the statute of limitations. But as an admission of fact against the inter. 
est of the person making it, it may be evidence sufficient to rebut the pre. 
sumption of parment arising from lapse of time.—Id, 

6. Evidence—Settlement—Rebuttal—Letters.—In suit on a promissory note, de- 
fendant alleged settlement by the assignment to plaintiff of certain demands 
and also pleaded the bar of the statute of limitations. Plaintiff, in reply, ses 
up a new promise, taking the case out of the statute. On the trial, defendant 
Was sworn asa witness on his own behalf, and on cross-examination proved 
certain letters, written more than ten vears prior to the institution of the suit, 
but after the alleged settlement, as having been written by himself. These let- 
ters were afterwards introduced by the plaintiff, to contradict defendant’s tes- 
timony as toa settlement. Held, that the letters would not be competent to 
take the case out of the statute, but would be admissible to disprove the al- 
leged settlement. If the witness had not been a party to the suit, the letters 
might not have been admissible to impeach his testimony. but as he was the 
defendant, the letters were admissible as his admissions.—Warlick v. Peterson, 
408. 

7. Limttations—- Acknowledgment of debt— What sufficient—In a suit on a prom- 

issory note, where the defendant relied upon the statute of limitations, a letter 

from defendant to plaintiff, which referred in clear terms to a note made by 
the debtor to the plaintiff. which remained unpaid, and promised to keep for the 
plaintiff ali he could make over the amount necessary to support his family, 

wus a sufficient acknowledgment to take the case out of the statute of limi- 

tations, if written within the time limited by the statute; provided it referred 

to the particular note in suit. Whether the promise referred to this note was 

a question of fact for the jury —Id. 

Limttations—Acknowledgment—Sn ficiency of, question for court.—The suffi- 
ciency of an acknowledgment to remove the bar of the statute of limitations is 
a question to be passed upon by the court.—Id. 

LIQUORS, SALE OF. 

1. Liquors, selling of —License by city council does not relieve from obligation to 
pay county license—When atown or city charter does not exclude the right of 
the County Court to demand a license, a license from the city or town will 
not relieve from the obligation to obtain one from the county.—State v. Har- 
per, 550. ‘ 

See Dram-shop. 


@ 


MANDAMUS. 

1. Mandamus—Plats and surveys of county roads made by private citizen— Failure 
of to deliver, ete —Mandamus will not lie to compel a mere private person, not 
acting in any official capacity, to deliver to the county clerk a book of surveys 
and plats of the county roads, although the plats and surveys were made under 
order of the court und paid for by the county,—State ex rel. Cooper County v. 
Trent, 571. 

See Courts, County, 4, 5. 

MARRIAGE, 


1. Marriages with Indians, what sufficient.—Under the customs of Indian tribes 
when a messenger was sent by the intended bridegroom to the parents of the 
bride, with & proposal to take her as his wife according to the Indian custom, 
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MARRIAGE, continued. 
aud with presents to the parents, and the parents had signified their accept- 
ance, and the bride, with their consent, had returned and cohabited with the 
suitor, these facts would constitute a valid marriage. —Boyer v. Dively, 510. 

2. Marriages with Indians— Marriages according to Indian customs valid, although 
the tribe might reside in the State of Missouri—Constitution of the United 
States.—The Coustitution of the United States, and the statutes passed in pur- 
suance thereof, recognize the Indians as a peculiar people, having relations to 
the Government totally different from citizens of the States. And although 
located within State lines, yet, so long as their tribal customs are adhered to 
and the Federal Government manages their affairs by agent, they are not re- 
garded as subject to the laws, at least so far as marriages and inheritance are 
concerned. The Constitution of the United States especially authorizes Con- 
gress to regulate commerce with the Indian tribes as with foreign nations. 
The customs and laws of the Indians then prevailed among the remnants of tribes 
located in this State in 1829 and 1830, and would continue unless positively 
changed by the Legislature of the State, and no such legislation has ever been 
attempted. A marriage, therefore, among them according to their custom, 
would for the purpose of inheritance, at least, be valid.—Id. 

MARRIED WOMEN ; See Husband and Wife. 

MECHANIC'S LIEN, 

1. Mechanic's lien—Indiscriminate payments, when discharge the lien.-In suit on 
a mechanic's lien, when it appears tiiat the contractor was indebted to plaintiff 
on buildings other than the one described in the petition, and that payments were 
made on the general account,and not on that of any particular building, the lien is 
not thereby discharged, unless the payments are sufficient to discharge all the 
debts. The effect of such payments would depend upon the application made 
by the contractor, at the time of payment,or in default of such application then 
upon that made by plaintiffat that time; or if no application were made by 
either, then the law would apply the payments as justice and equity mighit re- 
quire.—Gantner v. Kemper, 567. 

MORTGAGES AND DEEDS OF TRUST. 

1. Administrator, sale by--Purchase by administrator at, will be held in trust for 
estate, when.—-The statute, requiring the appraisementof land held by an ad- 
ministrator before he can purchase the same, has no application to his pur- 
chase of land sold under deed of trust given by the decedent. But he can- 
not in such case speculate on the interests of the creditors and distributors of 
the estate, and sacrifice them to his own individual interest. Such a purchase 
would be presumed to be for the benefit of the estate; and at all events would 
be closely examined by a courtof equity, if questioned by those interested in 
the estate. 

And where it appeared, that although nominally made by the trustee named in 

the deed of trust, the sale was in fact prompted by the administrator, the lat- 

ter would be regarded ina court of equity as the vendor, and his purchase 
would be held to have been made in trust for the benefit of the estate.—Har- 

per v. Manefield, 18. 

Mortgage and deed of trust—Sale—Trustee must be present,ele.—The trustee 

in a deed of trust must be present in person at the trust sale and watch over 

it, and adjourn the sale, if necessary, in order to prevent a sacrifice of the 
property. And noone can do it in his stead, unless empowered in the instru- 

ment conferring the trust. (Graham vs. King, 50 Mo., 24.)—Id. 

3. Deeds of trust—Failure to name trustee—Effect of deed in equity.—The failure 
to insert the name of the trustee in a deed of trust, when in other respects the 
instrument is complete, although at law it makes the deed inoperative, 
does not wholly vitiate it. The deed will nevertheless be regarded as an 
equitable mortgage, and held to create a lien for the benefit of the creditor, 
which may be enforced in equity. And the assignee of the note will be suv. 
rogated to all the rights and equities of his assiguor.—McQuie v. Peay, 56. 
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MORTGAGES AND DEEDS OF TRUST, continued. 

4. Married woman— Power to mortgage separate estate.—The wife has in equity 
the same power over her separate estate as a feme sole, and may bind it by 
mortgage or deed of trust.—Id, 

5. Limitations—Promissory note—Mortgage.—A note or bond may be barred 
by limitation, and yet a mortgage securing its payment may be enforced 
against the land mortgaged.—Uape Girardeau Co. v. Harbison, 90. 

6. Limitations—Presumption of payment— Distinction—Mortgage.—The defense 
of the statute of limitations, and that of presumption of payment arising 
from lapse of time, are distinct in their natures and incidents. There is no 
statute of limitations applicable to foreclosure of a mortgage, but the presump- 
tion of payment, by analogy in certain cases, operates with like force.—Id. 

1. Limitations—Real estate—Aduerse possession-Mortgage.-The defense of limi- 
tation against the recovery of real estate requires an adverse possession to 
support it. And no such adverse possession exists in a mortgagor, as against 
the mortgagee, so long as their original relations continue to subsist.—Id, 

8. Limitations— New promise to a stranger—Admissions—Presumptions.—A new 
promise or acknowledgment, made to a stranger will not take a debt out of 
the statute of limitations. But as an admission of fact against the interest of 
the person making it, it may be evidence sufficient to rebut the presumption 
of payment arising from lapse of time.—Id, 

9. Mortgage—Foreclosure— Administration—-Allowance of demand.—In a pro 
ceeding for foreclosure against a purchaser of the land, it is not necessary to 
show that the debt has been allowed against the estate of the deceased mort- 
gagor.—Id. 

10. Mortgage—Seal, irregulari’y ia— Deed may be enforced notwithstanding, in 
equity —A mortgage may be irregular where the seal is omitted or not in ac- 
cordance with law, but it will nevertheless be valid to create a lien, a trust for 
the benefit of creditors, which can be enforced in equity ; and even where suit 
is brought atlaw to foreclose the mortgage, it will not be reversed simply for 
such defect.—Dunn v. Raley, 134. 

11. Mortgage, suit on—Prior encumbrancer made party defendant—How far con- 
cluded thereby from suit on first mortgage—-Res adjudicata—R. C. 1855— 
Construed statutes.—In suit brought to foreclose a mortgage, while the statute 
of 1855 in relation to mortgages was in operation (See 3 7), plaintiff had a pri- 
or encumbrancer made one of the parties defendant. But the petition did not 
ask that plaintiff might have the privilege of paying off his claim and be sub- 
rogated to his rights, nor that said claim should be first satisfied in order 
that a clear title might be obtained upon a sale. Upon these matters the 
indgment was also silent. Held that such suit did not constitute a bar to fur- 
ther proceedings by the first encumbrancer on his mortgage. Although 
technically made a party hia rights were unaffected.—Id. 

12. Mortgages—Not expressed to be sealed, good in equity—Title acquired under, 
defense to suit in ejectment under later deed, etc. —An instrument in the nature 
of a mortgage with power of sale, not expressed to be sealed, may be good as 
an equitable mortgaze; and atitle acquired from a sale under it will be a good 
defense iu ejectment against a deed of later date, which was not filed for re- 
cord until long after the transfer under the mortgage, accompanied by change 
of possession.—Jones v. Brewington, 210. 

18. Mortgage-—Tuaking of new note, effect of as to release—Where a note is se- 
cured by a mortgage, the taking of « new note does not of itself operate as a 
discharge of the lien. Nothing short of an actual payment of the debt itself, 
or an express release, will have that effect —Lippold v. Held, 213, 

14. Mortgages—Parol agreement as to priority of securilies— Effect of, on assign- 
ees— Vendor's lien, ete —Certain land was sold, and notes secured by mort- 
gage given for the purchase money which was duly recorded. The purchaser 
afterwards sold the same tract at an advanced price, and received notes for a sum 
equal to the original purchase money secured by mortgage and further notes 
for the advance price secured by a second mortgage of same date. Then, in 
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MORTGAGES AND DEEDS OF TRUST, continued. 
order to relieve himself of all responsivility on his notes given for the original 
purchase money, his vendor surrendered suid notes and discharged the mortgage 
given to secure them, and accepted the notes given by the second purchaser 
in their place, it being agreed that they should be substituted in lieu of the 
notes so surrendered, and also that they should be satisfied out of the proper- 
ty before those given to the first purchaser for the advance price. The last 
named notes matured first, and suit being brought against the first purchaser 
by a third party, to whom they were transferred,upon said notes, and to foreclose 
the mortgage ; held—1st—that the parol agreement for the substitution might be 
shown in evidence, It would not have the effect of modifying or changing the 
written instrument; 2nd—that the holder took the notes subject to that agree- 
ment, and to the equities created thereby, whether he had notice of the sume or 
not. The doctrine of prior equities applicable to commercial paper would not 
govern in such a case, the question being as to the priority of securities. 
3rd.—That the original purchaser would retain his vendor's lien notwithstand- 
ing the discharge of the mortgage, The vendor in receiving a mortgage to se- 
cure the purchase money does not lose his original lien by its merger in the 
mortgage.—Linville v. Savage, 248. 

15. Mortgages—Seals, lack of —Acknowledgment—Record.- A mortgage, though 
lacking a seal, is still good as an equitable mortgage, and if acknowledged 
and recorded imparts notice with equul efficiency as if sealed.—(McClurg vs. 
Phillips, 57 Mo., 214.}—Harrington v. Fortner, 468. 

16. Ejectment—EHquitable defense— Mortgage, default on.—In an action of eject- 
ment the allegation of a default on the mortgage debt on said land is an 
equitable defense in favor of the mortgagee, or any one else in possession of 
the promises claiming under him, and, until satisfied, is a bar to the action, 
(Hubole va. Vaughn, 42 Mo., 138.)—Id. 

17. Partnership— Personal property, mortgage of-—Execution—Acknowledgment. 
—Under our statute which requires mortgages of personal property to be ac- 
knowledged as conveyances of land are by law required to be acknowledged, 
a mortgage by a partnership may be signed by any one of the partners with 
tlie firm name, and a partner, whose name does not appear in the style of the 
firm, may so sigu the deed and acknowledge it.—Keck v. Fisher, admr. 532. 


18. Contract—Mortgage—Power of Sale—Error obvious on face of instrument- 
How construed.—A mortgage with power of sale recited that in case of default 
in payment of the mortgage debt “the party of the first part,” (who according 
to the phraseology of the deed was the mortgagor,) should proceed to sell, and 
provided further, that the mortgagee, naraing him, should apply the proceeds. 
Held, that the intention was to confer a power of sale on the mortgagee, and 
that the error was an obvious one on the face of the instrument; and that 
therefore it did not require for its removal the introduction of external evi- 
dence.—Gaines v. Allen, 537, 

19. Agency—Mortgage, sale under-Disability of mortgagee to purchase altaches 
to his agent.—The same disability as to purchase at the mortgage sale attaches 
to the agent of the mortgagee for the collection of the debt as to the mort- 
gagee himself.—Id. 

20. Mortgages—Sales by marshal—Agency—Right of mortgagee to purchase.— 
Where a mortgage provides that the sale in case of default may be made by 
the mortgagee, or in case of his refusal to act, by the marshal, the mortgageo 
and marshal are, for the purposes of making the sale, co-trustees, and the mort- 
gagee cannot, by refusing to make the sale, and thereby procuring it to be 
made by the marshal, relieve himself of his disability to purchase at the sale. 
—Id. 

21. Morigages—Purchase at sale by mortgagee—Equity of redemption.-It is the 
settled law that where a mortgagee buys the property ata sale under the power 
given in the mortgage, the equity of redemption still subsists in the mortga- 
gor.—Id. 
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MORTGAGES AND DEEDS OF TRUST, continued. 

22. Deed of trust—Acknowledgment before trustee—Deed as inter partes.—Al. 
though the acknowledgment of a deed of trust, taken before one who is trus- 
tee in the instrument, is worthless, yet the deed is valid between the parties. 
Black v. Gregg, 56a aad 

23. Deed, acknowledgment of —Registration— Notice, ete—Tlie acknowledgment of 
a deed becomes necessary principally in order to obtain registration, for the 
purpose of imparting notice to third parties.—Id. 

24. Deed of trust, sale of land under, while maker was in Southern army— Bill to 
set aside, ete.—A bill in equity will not lie to redeem lands sold under a deed of 
trust, on the ground that the maker was, when the land was sold, in the so- 
called Confederate service, and held as a prisoner by the United States Gov- 
ernment, where it further appears that he had voluntarily entered the South- 
ern army. (DeJarnette vs. DeGiverville, 56 Mo., 440, aflirmed.}—Napron & 
Hoven, J. J., Dissentine.—Id, 


See Administration. 
N. 


NATIONAL BANKS; See Revenue, 1. 

NEGLIGENCE. 

1. Negligence—Question of law lo be passed upon hy court ; of fact by the jury — 
Altiiough in many case3 where the facts from which negligence is to be infer- 
red are undisputed, the question of negligence is one of law to be passed upon 
by the court, yet if the facts are disputed and the evidence conflicting, the 
question should always be left to the jury.—Owens v. Hann. & St. Joe R. R. 
Co., 386, 

2. Damages—Negligence—Burden of proof—In actions for damages arising 
from alleged negligence, the burden of proof is always on the plaintiff —Id. 

See Railroads, 3, 8, 9, 12. 

NEW PROMISE; See Limitations. 

NEW TRIAL; See Practice, civil—New Trials. 

NON-RESIDENT; See Executions, 1; Revenue, 2. 

NOTICE ; See Conveyances, 6; Evidence, 7, 8, 9,10; Guardian and Ward, 5, 

6; Partnership, I. 


0. 
ORDINANCE; See Corporations, Municipal, 1, 2. 


P. 


PARE; See Forest Park. 
PARTITION. . 
1. Partition—Aetion of, can not be maintained against one in exclusive posses- 
sion—Such exclusive possession must amount to actual ouster.—An action in par- 
tition cannot be maintained by one out of possession against one who is in 
actual exclusive possession of the land, asserting an exclusive title thereto. But 
in such cases, disseizin or an adverse possession, amounting to an actual ouster, 
must be shown in order to destroy the right to such action; and where it ap- 
peared that the ancestor from whom both parties derived title had a life estate 
in the land, and was entitled to its possession to the time of her death, and 
had granted to a tenant a lease of the land, which was unexpired at the time 
of her death, and, that after her death the defendant, as her administrator, 
collected the rents, and paid the taxes; and that defendant never recognized 
plaintiff as having any claim on the land, and that during three months, which 
elapsed between the death of the ancestor and the bringing of the suit in par- 
tition, plaintiff never applied for or received any part of the rent: Held, that 
these facts did not constitute such an adverse holding as to amount to an 
ouster.—Wommack vy. Whitmore, 448, 
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PARTNERSHIP. 

1. Partnership— Dissolution—Notice of, when necessary—Member suffering name 
to remain in firm.—As to persons who have had no previous dealings with or 
knowledge of a firm, or of those who composed it, no notice of its dissolution 
is necessary in order to prevent liability in consequence of subsequent 
debts or engagements from attaching to the partner who has retired. If, 
however, a former partner suffers his name to appear as still belonging to a 
firm from which he has retired, he will be held liable to any one, who, by 
his conduct in this particular, has been misled into giving credit to the firm. 
And this will be the case whether notice be given by publication or not.— 
Dowzelot v. Rawlings, 75. 

2. Partnership— Declarations of members, will bind firm, when.—While a partner- 

ship continues the declarations of either of the partners made in respect ' 0 the 

business of the firm will bind it. But this power ceases with the dissolution. 

—Id. 

Administration—Probate Court—Appeal—Partnership estate—An appeal lies 

to the Circuit Court from the judgment of the Probate Court, on a proceed- 

ing by the administrator of a deceased partner, citing the surviving partner to 
show cause why he should not turn over property to the administrator.—Mc- 

Crary, Adm’r v. Menteer, 446. cama 

4. Partnership--Rights of partners as to disposition of partnership property— 
Agency.—-Each member of the partnership, as to the property and business of 
the firm, is the agent of all the others, and has full power and authority to sell, 
pledge or otherwise dispose of any effects belonging to the firm for any pur- 
pose within the scope of the partnership. (Clark vs. Rives, 33 Mo., 579, af- 
firmed.) This rule does not apply to real property; in conveying it each 
member of the firm must join.—Keck v. Fisher, Adm’r, 532. 

5. Parinership—Personal property, mortgage of —Ezxecution—Acknowledgment. 
—Under our statute, which requires mortgages of personal property to be ac- 
knowledged as conveyances of land are by law required to be acknowledged, 
a mortgage by a partnership may be signed by any one of the partners with 
the firm name, and a partner, whose name does not appear in the style of the 
firm, may so sign the deed and acknowledge it.—Id. 

PRACTICE, CIVIL. 

1. Practice, civil—Application raising question of jurisdiction, no appearance.— 
A rule of court, which prescrives that “application to the court to raise any 
jurisdictional question shall be deemed an appearance” for other purposes, is 
invalid. Jurisdiction over the person can only be acquired by the method 
Which the law provides, or by consent of the party.—Huff v. Shephard, 242. 

See Hannibal Court of Common Pleas; Justices’ Courts; Process. 

PRACTICE, CIVIL—ACTIONS; See Administration, 7, 8; Damages, 2; Eject- 

ment; Mechanic’s Lien; Replevin. 

PRACTICE, CIVIL—APPEAL. 

1. Practice, civil—Petilion for review—Unrauthorized appearance of counsel.— 
Where there has been no personal service upon defendant and no appearance 
on his behalf of counsel thereto authorized by him, he has three years from 
date of the judgment, within which to petition for review.—Randolph v. Sloan, 
155. 

2. Bills of exceptions,when must be signed—Time, how waived —Bills of excep- 
tious must be signed and appeals perfected during the term at which the cause 
is disposed of. A party having the right to insist on this rule may waive it, 
but the waiver must appear either by an entry of record or a stipulation filed. 
—Smith v Pollock, 161. 

See Administration, 5; Practice, Supreme Court. 

PRACTICE, CIVIL—NEW TRIALS. 

1. Practice, civil—New trial—Newly discovered evidence—A new trialon the 
ground of newly discovered evidence should not be granted, unless it is shown 
that proper diligence was used before the trial, and that the newly discovered 
evidence would probably have changed the result.—Shaw v. Besch, 107. 


§ 
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PRACTICE, CIVIL NEW—TRIALS, continued. 

2. Practice, civil—New trial— Evidence, weight of—Duty of trial court——1t is the 
duty of the trial court, in passing upon motions for new trials, to weigh the 
evidence ; it has opportunities to see the witnesses ; to form opinions as to 
their veracity ; to observe whether they are biased or prejudiced ; #nd can also 
determine whether any improper influences operated on the jury in producing 
their verdict: and where the trial court is of the opinion that the verdict is 
not supported by the evidence, or is against the weight of evidence, it should 
never hesitate to grant a new trial.—Reid v. Piedmont & Arlington Life Insur- 
ance Co., 421. 

3. Practice, civil—Motions—Bill of exceptions--Equitable defense—New trial, 
motion for.—The motion to strike out an equitable defense and the action of 
the court thereon, being preserved by the bill of exceptions, there is no neces- 
sity for referring to it in a motion for a new trial.—Jones v. Manly, 559. 

4. New trial—Newly discovered evidence, when cumulative no ground.—A new 
trial will not be granted on the ground of newly discovered evidence which is 
merely cumulative,—State v. Sayers, 585. 

PRACTICE, CIVIL—PARTIES ; See Husband and Wife, 6, 7, 8; Judgment, 7; 

Practice, civil—Pleadings, 4. 

PRACTICE, CIVIL—PLEADINGS. 

1. Practice, civil—Ejectment-—Pleading—Judgment—Equity—In an action in 
ejectment, where defendant answered, alleging that the deed under which plain- 
tiff held was void, having been made upon a sale under the powers of a deed 
of trust, without sufficient notice being given of the sale as required by the 
deed ; and plaintiff replied to the answer simply denying the new matter and 
asking no additional relief, the court could do no more than set aside the deed. 
It had no power to go further and orderthe payment by the defendant of taxes 
and the trust debt, or to order a foreclosure and sale ina manner not provided 
in the deed of trust.—White v. Rush, 105. 

2. Practice, civil—Pleading—Suit on note—Failure to aver filing of note, or excuse 
Sor not filing— Motion in arrest will not liewhen.—In a suit on a promissory note 
where defendant pleads to the merits, motion in arrest will not lie on the ground 
that the note was not filed with the petition, and that the petition neither alleged 
the filing orany statutory excuse for failure to file. For if the petition is in other 
regards sufficient, these averments are not necessary in order to constitute a 
cause of action. Such pleading is doubtless defective and demurrable. But it 
states a cause of action however defective ; and the defect is cured by verdict. 
Burdsal v. Davis, 158. 

8. Practice, civil— Objections waived by answering over.—By answering over, de- 
fendunt waives any objections to the action of the court in striking out his 
previous answer, And this is true even when exceptions are saved at the 
time.—Ely v. Porter, 158. 

4. Note—Snil on— Descriptio persone.—A note was made payable to A. B, 
“ president,” and was secured by a mortcage wherein he was described as 
“ president of the bank at Kirksville :” Held, that suit on the note was prop- 
erly brought in the name of A. B. individually.—Id. 

&. Practice, civil—Pleading— Variance, when immaterial—A fidavit as to.—In 
suit on a note, the petition alleged a promise to pay to *‘ David A. Ely,” while 
the nore was made payaule to “ D. A. Ely.” No affidavit was filed, (Wagn. 
Stat., 1033, 3 1,) showing wherein defendant was misled. Held, that the vari- 
ance was immaterial, and that having failed to make affidavit, he could not 
afterward complain.—Id. 

6. Practice, civil—Pleading— Wills, contests concerning— Petition, sufficiency of 
—Heirs not mentioned.—A petition, which alleges that plaintiffs are the chil- 
dren of a decedent who left a will in which no mention is made of them, and 
prays for distribution according to law, is sufficient. The authority of the Cir- 
cuit Court to order distribution in such cases attaches before any distribution 
of the estate, and consequently it is not necessary to allege in the petition 

that the legacies have been paid and the estate distributed. (Levins vs. 

Stevens, 7 Mo., 90, aflirmed.}—Boyer v. Dively, 510 
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PRACTICE, CIVIL—PLEADINGS, continued. 

7. Valle’s Heirs v. Fleming’s Heirs, 29 Mo., 152 and Shrover v. Nickell, 55 Mo., 
267 affirmed.—Jones v. Manly, 559. 

See Administration, 6; Evidence, 1; Garnishment, 1; Husband and Wife, 
6, 7; Justices’ Courts, 4, 

PRACTICE, CIVIL—TRIALS 

1. Jury, additional instructions to.—It is not error to give the jury additional in- 
structions, when, after returning, they report their ‘inability to agree. —Dow- 
zelot v. Rawlings s, 75. 

2. Practice, civil—Tials—Instructions— Questions law and Fact must be distin- 
guished —In framing declarations of law for the court sitting as a jury, ques- 
tions of law and those of fact should be so separated that it may afterwards 
be seen by whieh class the general’ finding was controlled. They should gen- 
erally conform to the rules established for instructions given to a jury.—Cape 
Girardeau Co. v. Harbison, 90 

$. Continuance—A fidavit—Diligence—An affidavit for a continuance, on ac- 
count of the absence of a material witness, must not only show the facts of 
his absence and materiality, but also that due diligence has been used to se- 
cure his testimony.—Wood v. St. L., K. C. & N. R. R. Co., 109. 


4. Instructions-—Compliance with contract question of fact for the jury.—In build- 
ing contracts the question, whether the work was done as required by the con- 
tract, is one of fact for the jury. An instruction “ that the plaintiff, by under- 
taking to do defendant a plain, substantial and workmanlike job. did not un- 
dertake to do a perfect one,” is erroneous, for the reason that it took from 
the jury a question of fact which it was their province and not that of the 
court to determine. Held, further, that to do a thing in a plain, substantial 
and workmanlike manner, would imply that it should be perfectly done for 
the character of the job contemplated.—Smith v. Clark, 145. 

6. Practice, civil—Instructions, conflicting—Trial by court—Although an in 
struction given for one party may be erroneous, and may seem to be contra- 
dicted by one given for the other, yet when the case is tried by the court, and 
the two instructions together correctly declare the law, the error will not be 
ground for a reversal.—Cape Girardeau & Bloomington M. & G. R. R. Co. v. 
Renfroe, 265. 

6. Practice, civil—Trials—Instructions not applicable to facts as proved, improper. 
—Instructions, which do not apply to the facts of the case, as shown by the 
testimony, are improper, even though they correctly "7 abstract proposi- 
tions of law.—Haskings v. St. L., K. C. & N. R. R. Co., 


%. Practice, civil—Tria!s—Instructions, improper, not pete for reversal un- 
less misleading.—The giving of improper instructions is not alone sufficient 
ground for reversal, unless they have had the probable effect of misleading - 
the jury.—Id. 

8. Practice, civil—Trials—Instructions.—When all the propositions of law con- 
tained in an instruction offered by one party, which are applicable to the facts, 
have already been declared in instructions given for the opposite party, the 
refusal of such first mentioned instruction is not error.—Owens v. Hann. & St, 
Joe. R. R. Co., 386. 

9 Practice, civil--Tiials— Verdict—Separate counts.—When the petition sets up 
separate causes of action, stated in separate counts, with a separate demand 
for damages in each count, a general verdict for a general sum is improper- 
and is good cause for arrest of judgment. This rule does not apply where there 
is but one cause of action, stated in different forms in different counts. In 
such a case a finding upon any one of the counts would be a bar to any fur- 
ther recovery on any count in the petition, and a general verdict for plaintiff 
would be sufficient. —Id. 

10. Insurance, life—Instructions—Evidence.— An application for life insurance 
which was made a part of the policy, contained the foHowing question: 

“Name and residence of your own or family physician, or of the medical at- 
tendaut who last rendered you professional services?” This was auswered, 
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PRACTICE, CIVIL—TRIALS, continued. 
* Have none.” An instruction was offered on the trial in a suit on this policy, 
declaring that ‘* the plaintiff cannot recover, for the reason that deceased re. 
ceived medical attendance from a physician named, prior to the date of the ap- 
plication. Held, that the instruction was properly refused, because it under. 
took to tell the jury that they must find in a particular way, without regard 
to any testimony in the case but that of witnesses who supported the defend. 
ant’s side.—Reid v. Peidmont & Arlington Life Ins. Co., 421. 

11. Practice, civil—Trials—Instructions, abstract,improper.—Instructions, which do 
not respect the specific facts bearing on the particular case, are improper even 
though they correctly state abstract propositions of law.—Id. 


12. Practice, civii—Instructions.—An instruction calculated to mislead the jury, 
or not based on evidence, is improper.—Rovyer v. Fleming, 438. 

13. Practice, civil—Trials—Railroads—Injury to stock — Double damages,—In an 
action under section 43 of the railroad incorporation law (Wagn. Stat., 310-11) 
against a railroad, for injury tostock accruing from the fuilure of the railroad 
to erect and maintain suitable fences and cattle-guards, when the jury finds 
the actual damages, it is not error for the court to double them.—Hollyman v. 
Haun. & St. Joe. R. R. Co., 480. 


14. Practice, civil—Trials—Instructions commenting on evidence improper.—In- 
structions, which comment on the evidence or direct attention to the improba- 
bility of a particular part of it, are improper. The improbabilities or contra- 
dictions in the statements of witnesses are matters for the consideration of the 
jury.—State v. Breeden, 507. 

15. Practice, civil Witness— Matters to be inquired of in cross-examination.—On 
cross-examination the witness may be inquired of as to all subjects pertinent 
to the case, whether touched upon iv the examination in chief or not.—State 
v. Sayers, 585. 

16. Instructions should be based on evidence.—-Iustructions not based on evidence 
ought not to be given.—Id. 


17. Evidence—Leading questions, admission of no ground for reversal.—The ad. 
mission of leading questions is a matter resting very much in the svund dis- 
cretion of the trial court, and cannot furnish ground for reversal.—Wilbur v. 
Johnson, 600. 

See Evidence. 


PRACTICE, CRIMINAL. 

1. Ordinance—Disturbing the peace—Evidence—Defense.—In a prosecution for 
disturbance of the peace, testimony, to the effect that the peace of certain in- 
dividuals was not disturbed, may be admissible for the purpose of weakening 
the force of the prosecutor’s testimony touching the offensive character of 
the noises; but not as showing a specific defense.—City of St. Charles v. 
Meyer, 86. 

2. Practice, criminal—Disturbing the peace—Evidence—Rebuttal—Testimony in 
chief having been concluded on both sides, the court committed no error in dis- 
allowing proof by the plaintiff that “the peace of individuals and the neigh- 
borhood was disturbed.” Such proof would not be in rebuttal, but was neces- 
sary in the first instance to sustain the charge.—Id. 

. Tudictment—Altering “ Dunkiin County Patent,” ete—An indictment charging 
defendant with feloniously altering a ‘* Dunklin County Patent,” but not de- 
scribing the instrument, nor alleging wherein it was altered, held bad on 
motion to quash.—State v. Fisher, 256. 

4. Indietments—-Selling ‘‘intozicating liquors” on Sunday—Dram-shop keeper.— 
Under the statute (Wagn. Stat., p. 553, 3 22) an indictment charging that de- 
fendant sold “ intoxicating liquors” on Sunday, but failing to aver that he 
was a dram-shop keeper,” ia bad.—State v. Lisles, 359. 

6. Practice, civil—Tvials—Instructions commenting on evidence improper.—In- 

structions, which comment on the evidence or direct attention to the improba- 
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PRACTICE, CRIMINAL, continued. 
bility of a particular part of it, are improper. The improbabilities or contra- 
dictions in the statements of witnesses are matters for the consideration of 
the jury.—State v. Breeden, 507. 

6. Practice, criminal—Indictment—Capias, want of —Appearance.—No capias is 
necessary for the arrest of a person indicted, if he appears in court, pleads not 
guilty, gives bond for his appearance, and petitions for a change of venue.— 
State v. Cook, 546. 

9. Practice, criminal— Verdict— Weight of evidence—Reversal.—A verdict, even 
in a criminal case, will not be disturbed on account of want of evidence, un- 
less there is a total absence of evidence, or it fails so completely to support 
the verdict, that the necessary inference is that the jury must have acted from 
prejudice or partiality.—Id. 

8. Practice, criminal—Indictment—Counts—Election—The defendant has no 
right upona trial under an indictment containing several counts to compel the 
State to elect under which count she will proceed at the trial. (State vs. Por- 
ter, 26 Mo., 201.)—State v. Pitts, 556. 

9. Practice, criminal—County Court—Summoning regular panel of jurors.— 
Tie act (Sess. Acts, 1873, p. 76) requiring the County Court to summon the _ 
regular panel of jurors thirty days before the term of the Circuit Court, is mere- 
ly directory.—Id 

10. Crimes—Effect—Animus.-In criminal cases, the question is not as to the ef- 
fect of the act done, but as to the animus.—Id, 

11. Crimes—Dyunkenness.—Drunkenness is no excuse for crime.—Id. 

12. Practice, criminal—Trials—Indictment—Counts—General finding.-When an 
indictment contains several counts, all relating to the same transaction, and are 
framed on different sections of the statute to meet the exigencies of the trial, a 
general finding, which does not exceed in the punishment, which it assesses, 
the maximum of that assessed in any section on which any count is based, is 
permissible.—Id. 

13. Indictment—Robbery—Threats of violence, allegation as to.-Under an indict- 
ment charging that a robbery was accomplished by means of threats to com- 
mit future violence, testimony, showing that the injuries were to be inflicted 
presently, is proper.—State v. Howerton, 581. 

14. Robbery, indictment for—Value not essential.—In indictments for robbery, the 
verdict of the jury need not specify the value of the property taken.—Id. 

15. Practice, criminal— Witness, refusal of, to testify—Surprise—New trial.—The 
refusal of a witness, placed upon the stand by the State, to testify, cannot op- 
erate as a surprise upon the defendant, such as to justify a new trial, when de- 
fendant could have used him at the trial on his own behalf.—Id. 

16. Practice, criminal—Continuance—Granting of, discretionary with court —The 
granting of a continuance is a matter resting very largely in the discretion 
of the trial court. And unless it be clearly shown that such discretion has 
been abused, the Supreme Court will not interfere.—State v. Sayers, 585. 

17. Venue—Change of, in criminal cases—Prejudice of judge.—Under the act of 
1873 (Sess, Acts 1873, p. 56), the granting of change of venue in criminal cases 
is discretionary with the court, although the application is based upon the 
prejudice of the judge. (State vs. O'Rourke, 55 Mo., 440.)—Id. 


PRACTICE, SUPREME COURT. 

1. Practice, Supreme Court— Witnesses—Capacity—Legal conclusions.—The 
Supreme Court cannot review the finding of fact by the judge of the court 
below, upon personal inspection, as to the mental capacity of a witness. It 
may review, however, any legal conclusions declared to result from the fact of 
capacity or incapacity, as found.—State v. Scanlan, 204. 

2. Practice, civil—Bill of Exceptions—How amended—May be by Supreme Court. 
—A bill of exceptions is, when duly filed, a part of the record, and may, where 
there is matter to amend by, be amended on motion, to the same extent and 
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PRACTICE, SUPREME COURT, continued. 
subject to the same restrictions as any other portion of the record. And the 
Supreme Court will, on a proper showing, make such amendment without 
returning the bill to the lower court merely for that purpose. —Darrier v. Dar. 
rier, 222. 

3. Supreme Court—Eyuitable relief by.—The Supreme Court may, at its pleasure, 

grant that relief that should have been accorded by the trial court.—Id. 

Supreme Court—Opinions in response to inquiries by governor—Nol proper 

as to law already on the Statute Books.—Under 3 11, Art. VI, of the constitu. 

tion, it is not proper for the Supreme Court to give an opinion, in response to 
the governor, as to the constitutionality of acts which are already upon the 
statute books. It is the province of the Supreme Court to give an opinion, 
or adjudicate upon such laws, only when the question of their validity is 

raised in some proceeding pending before them.—Answers to Governor, 369. 

5. Supreme Court—Opinion in response to Governor—Issue of commission not 
matter of contro! or interference by Supreme Court.—In issuing a commission 
the governor acts in a political or executive capacity, and he alone can judge 
whether it should be exercised or not, and the courts can neither control nor 
interfere with him in the exercise of this right.—Id. 

6. Practice, civil—Appeals—Supreme Court will not weigh evidence—The Su- 
preme Court, in law cases, will not weigh the evidence, and will not interfere 
with a verdict if there is any evidence to support it.—Reid v. Peidmont & Ar- 
lington Life Ins. Co., 421. 

4. Practice, criminal—Verdict— Weight of evidence—Reversal.—A verdict, even 
in a criminal case, will not be disturbed on account of want of evidence, un- 
less there is a total absence of evidence, or it fails so completely to support 
the verdict, that the necessary inference is that the jury must have acted from 
prejudice or partiality.—State v. Cook, 546. 

8. Practice, civil—Evidence, weight of —In a civil law case the Supreme Court 
will not decide upon weight of evidence.—Douglas v. Orr, 573. 

9. Practice, Supreme Court—Appeal—Order granting—Entry of, in bill of ex- 
ceptions instead of record proper, how regarded.—The transcript in a cause 
showed no order granting an appeal. But on certiorari the record thereupon 
brought up contained an entry in the bill of exceptions, that «affidavit for ap- 
peal was made, and appeal granted. Held, that this entry should have ap. 
peared in the “record proper,” but that the case should not be dismissed on ac- 
count of such irregularity alone.—Id, 

10. Demurrer, judyment upon, will not support appeal.—A judgment sustaining 
a demurrer is not such a final judgment as will support an appeal.—Siate ex 
rel. Howell Co. v. Justices Howell Co. Ct., 583. 

See Judgment, 3, $; Practice, civil-New Trials, 3; Practice, civil-Trials, 17, 

PRESUMPTION. 

1. Evidence—Presumption of continuance of a state of facts once proved to 
exist,—Evidence of the existence of a state of facts ata certain time raises 
@ presumption that such facts exist for a reasonable time thereafter.—Haskings 
v. St. L., K. CC. & N. BR. R. Co., 302. 

See Estoppel, 1; Judgment, 5; Limitations, 3, 4,5; Res adjudicata, 4, 5 ; 
Wills, 15. 

PROCESS. 

1. Clerk of Court—TIssue of process in his own behalf.—A clerk of a court of re- 
cord may issue process in lis own behalf as plaintiff.—Huff v. Shephard, 242. 

2. Practice, civil—Summons—Service of, in wrong county— Amendment of peti- 
tion.—If a summons be served on a defendant in the wrong county, the defect 
cannot be remedied by filing an amended petition which, if originally filed, 
would have authorized the service as made.—Id., 

PUBLIC USE;; See Forest Park. 
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RAILROADS, 

1. Ruilroads—Fences—Killing of stock—Damages—Timber land.—The 43rd 
sec. of the Railroad Corporation Law, (Wagn. Stat., 310-11) which requires 
all railroads “to erect and maintaiu fences on the sides of the road where the 
same passes through, along or adjoining, inclosed or cultivated fields or unin- 
closed prairie lands,” requires that in such places fences shall be erected and 
maintained on both sides of the road. But the obligation is not extended to 
timber lands, or land from which the timber has been cut but which is not 
cultivated. And when stock is killed at such a place the owner is not enti- 
tled to double damages. He can only recover single damages, by proceed- 
ing under sec. 5 of the Damages Act. (Wagn. Stat., 520.)—Tiarks v. St. L. & 
I. M, R. R. Co., 45. 

2. Damages—Action before a justice for killing stock and injuries to harness—- 
Jurisdiction as to amount.—Where suit is brought before a justice of the peace 
against a railroad company combining a claim for killing a horse with a claim 
for injuries to the harness, it must be instituted under sub-division 3, of 2 3, 
Art. I, of the act touching justices of the peace (Wagn. Stat., 808-9,), and 
judgment for the combined iujuries must be limited to fifty dollars. Such 
suit cannot be brought under sub-division 5 for killing the horse, and in the 
same suit also under sub-division 3 for damages to the harness.—Dillard v. 
St. L., K. C. & N. R. Co., 69. 

3. Damages—Stock killed at railroad depot—Killed at switch—Negligence—Proof. 
—Where stock is killed on the grounds of a railroad at a depot, and it is ne- 
cessary for transaction of business that the space shall be kept open, the 
compiuny will not be liable without proof of negligence, notwithstanding the 
fuct that the road is not fenced at that point. But where stock is killed on 
a railroad switch at a point where it is unnecessary to keep the road open in 
order to transact business, the company will be liable without proof of negli- 
gence.—Morris v. St. L., K. C. & N. R. R. Co., 78. 

4. Damages—Property owned by minor son—Father cannot recover for.—A 
fatiier cannot recover damages from a railroad company for killing stock 
owned by his son, although tie latter is a minor.—-Id. 

5. Damages—Railroad—Killing of stock—Practice—Verdict.—In proceedings 
avainst a railroad for double damages for the killing of stock under 3 43, 
Waen. Stat., 310, the proper practice is for the jury to find a verdict for sin- 
gie damages only, and the court may then render judgment for double 
damages.—Wood v. St. L., K.C. & N. R. R. Co., 109. 


6. Railroads—Killing stock—Single and double damages.—An action for damages 
for killing of stock cannot be brought under both the forty-third section of the 
Railroad Law, (Wagn, Stat., 310,) and the fifth section of the Damage Act, 
(Wagn. Stat., 520). Such action must be brought under only one of them, and 
should be tried under the one which applies to the facts of the case as made 
by the petition and evidence; and instructions which leave it uncertain un- 
der which act they are to proceed in estimating damages, tend to confuse and 
mislead the jury, and are improper.—Id. 

°. Railroads— Damages—Killing of bull—Const. Stat.—In suit against a rail- 
road for the killing of stock, it is no defense that the animal was a bull and 
subject to the provisions of 3 5 of the act passed for the restraint of certain 
animals therein named (Wagn. Stat., p. 134.).--Schwarz v. H. & St. Joe R. 
R. Co., 207. 

8. Railroads—Damages—Killing of stock—Negligence—Bells, ete — Contributory 
negligence.—Under the statute of this State, (Wagn. Stat., 310, 3 38) the fuil- 
ure, by the person in charge of arailroad train, to ring the engine bell or blow 
the whistle at a distance of at least 80 rods before reaching the crossing of a 
public highway, is negligence, and if, under such cireumstances, cattle are killed 
at such crossing, such negligenceis sufficient of itself to create a liability on 

the part of the railroad company, unless some contributory negligence can be 

shown on the part of the owner of the cattle —Owens v. H. & St. Joe R. R. 

Co., 386. 
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RAILROADS, continued. 

9. Railroads—Damages—-Killing of stock—Bull suffered to run at large —Under 
the statute concerning animals runuing at large (Wagn. Stat,, 134, 3 5) it is 
not unlawful for bulls to run at large until after notice has been given to the 
owner, and even then the ouly remedy would be the one prescribed by the stat- 
ute; and under this view the fact, that a bull was so permitted to run at large, 
would be no defense to an action by his owner for his killing by a railroad train, 
(Schwarz vs. Hann. & St. Joe. R. R. Co., ante, p. 207, affirmed.—Id, 

10. Damages—Railroads—Killing of stock—Efforts necessary to safety of pas. 
sengers.—Necessary efforts made by the agents of a railroad, after the discov- 
ery of cattle on the track, to save the train and passengers from threatened 
danger, would not render the railroad company liable even though they might 
result in injury to the cattle.—Id. 

11. Practice, civil—Trials—Railroads—Injury to stock—Double damages.—In 
an action under section 43 of the railroad corporation law (Wagn. Stat., 310- 
11) against a railroad, for injury to stock, accruing from the failure of the 
railroad to erect and maintain suitable fences and cattle-guards, when the 
jury find the actual damages, it is not error for the court to double them.— 
Hollyman v. H. & St. J. R. R. Co., 480. 


12. Railroads—Killing of stock—Negligence.—Although failure of the persons in 
charge of a railroad train to ring a bell or blow a whistle when within eighty 
rods of a public crossing is negligence, yet, such negligence is not, by itself, 
sufficient to authorize a recovery for damages for an animal killed at such 
place, unless it is shown by sufficient testimony, that such killing was at. 
tributable to such negligence.—Stoneman v. A. & P. R. R. Co., 503. 

See Condemnation of Land, 2, 3, 4, 5, 6; Revenue, 4, 5. 

RECORD; See Administration, 11; Conveyances, 4, 6, 7; Guardian and Ward, 
7; Land and Land Titles, 2; Mortgages aud Deeds of Trust, 15, 23; Prac- 
tice, Supreme Court, 2. 

REGISTRATION ; See Record. 

RELEASE ; See Security, 1, 2. 

RENTS; See Sales, 1. 

REPLEVIN. 

1. Replevin— Property in bulk—Separation of—In what cases action will lie.— 
Generally where property cannot be identified or separated so as to be seized 
in kind, replevin willnot lie. But where goods mixed are of the same nature 
and value, although not capable of an actual separation by identifying each 
particle yet if a division can be made of equal value, as in the case of oats, 
corn or wheat, either party may claim his aliquot part by this action.—Kauf- 
man v. Schilling, 218, 

RES ADJUDICATA. 

1. Trespass for seizing plaintiff's land—Dedication—Res adjudicata.—Plaintiff 
sued a municipality in trespass for plowing, scraping and digging ditches upon 
his land, and claimed that the same was worth a thousand dollars, and that he 
was injured to that amount. Defendant pleaded a dedication of the land to 
pubiic use. Judgment was rendered in favor of plaintiff for eighty dollars, 
and the judgment was satisfied. In subsequent suit by plaintiff against the 
corporation for trespass in afterward seizing the same land, eld, that the for- 
mer judgment was conclusive against defendant as to the dedication ; but that 
plaintiff might introduce the record of the former suit, and also parol evidence, 
to show that the title and value of the property was not adjudicated in that 
suit.—Hickerson v. City of Mexico, 61. 


2. Res adjudicata—Former finding—Parol evidence as to.—Parol evidence is 
proper in order to show whether a question was determined in a former suit, 
where the record is not conclusive on that point. The record may be first 
introduced, and it may then be followed by such parol evidence as may be 
necessary to give it effect, or show on what issues it was grounded. 

Where a number of issues are presented, the finding on any one of which will 

warrant the verdict and judgment, it is competent to show that the finding 

was upon one rather than another of these different issues.—Id. 
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RES ADJUDICATA, continued. 

8. Res adjudicata—Evidence aliunde as to, may be introduced, when.—In order 
to show by evidence aliunde that a matter is res adjudicata, it must appear 
not only that it was properly in issue in the former trial, but also that the 
verdict and judgment necessarily involved its determination.—Id. 

4. Res adjudicata—fresumptions as to.—Although it appears prima facie that 
a question has been adjudicated, it may be proved by parol testimony that 
such question was not iu fact decided in the former suit.—Id. 

5. Res adjudicata—Presumptions as to proof.—Where matters could have been 
proved ina former action, the presumption is that such was the fact; but 
this presumption may be rebutted.—Id. 

6. Mortgage, suit on—Prior encumbrancer made party defendant—How far con- 
cluded thereby from suit on first mortgage—Res adjudicata—R. C. 1855— 
Construed statutes.—In suit brouglit to foreclose a mortgage while the statute 
of 1855 in relation to mortgages was in operation (See 3 7) plaintiff had a pri- 
or encumbrancer made one of the parties defendant. But the petition did not 
ask that plaintiff might have the privilege of paying off his claim and be sub- 
rogated to his rights, nor that said cluim should be first satisfied in order that 
a clear title might be obtained upon a sale. Upon these matters the judgment 
was also silent. Held, that such suit did not constitute a bar to further pro- 
ceedings by the first encumbrancer on his mortgage. Although technically 
made a party, his rights were unaffected.—Duun v. Raley, 134. 

4. Practice, civil—Res adjudicata—Subsequent proceedings—Laches.—Where a 
party to an action, being fully apprised of his rights, suffers judgment to go 
against him, when he might, by the exercise of reasonable diligence in making 
his defense, prevent a recovery of the amount claimed, either in whole or in 
part, he cannot, in a subsequent proceeding, at law or in equity, be allowed to 
re-agitate questions which were, or should have been, adjudicated at the former 
trial.—Shelbina Hotel Ass’n v. Parker, 327. 

REVENUE. 

1. Revenue—Stock in National Bank liable to taxation —Shares in National 
Banks are liable to assessment and taxation in this State. (Lionberger va. 
Rowse, 43 Mo., 67: First Nat. Bank vs. Meredith, 44 Mo., 500, affirmed.)— 
Curtis v. Ward, 295. 

2. Revenne—Personal property of non-residents.—Personal property of non- 
residents which is found within the local jurisdiction is taxable here, regard- 
less of whose hands it happens to be in.—Id. 


%. Revenue—Board of equalization of railroad property.—Its duties defined.-— 
Washington Co. v. St. L. & 1. M. R. R. Co., 372. 


. Revenue—Board of equalization—Railroads— Assessment in counties—Plead- 
ing.—Although it may appear from an allegation in the petition, that the 
board of equalization assessed the actual value of the railroad property in 
Washington county, instead of a share in the aggregate valuation proportional 
to the number of miles of road within the county, as required by law, yet if 
from the general tenor of the petition it appears that the sum assessed was as- 
certained by the methods which the law prescribes, the pleading will be held 
sufficient.—Id. 

. Revenne—Board of equalization—Railroads — Assessment —Evidence—State 
auditor's certificate— Records of board.—In a suit by the county to recover the 
amount of taxes assessed by the board of equalization against a railroad cor- 
poration, the State auditor’s certificate to the County Court is not competent 
evidence to prove the action of the board. The record of its proceedings, 
which the board is required by law to keep, or its exemplification, is the best 
and only proper evidence for that purpose, when attainable.—Id. 

6. Revenue— Board of equalization— Assessment without evidence.—Ant assessment 

of valuations made by the board of equalization, without any evidence before 
it, would be invalid.—Id. ¥ 
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REVENUE, continued. 

7. Revenue—Auditor’s certificate imperfect—Levy of lar—Aclion of board — 
While the suditor’s certificate might be so imperfect as to justify the County 
Court in refusing to levy the tax, yet if it appears that the court, deeming the 
authority sufficient, has made the levy, this will not be disturbed if it also ap- 
pear from other testimony that the action of the board was such as to author. 
ize the levy.—Id, 

REVIEW, PETITION FOR; See Practice, civil—Appeal, 1. 


ROADS, COUNTY ; See Mandamus, 1. 


S. 


ST. LOUIS, CITY OF. 

1. St. Lonis, city of —Bawdy housea— Amendment to charler—Repealing act, 
March 30, 1874, did not revive general staiute-—The amendment to the city 
charter of St. Louis, approved March 4, 1870, authorizing the corporation to 
** regulate or suppress ” bawdy houses, operated as a repeal within the city lim- 
its of the general law which prohibits the keeping of such houses. (State vs. 
Clark, 54 Mo., 33 affirmed.) The amendment of March 30, 1874, which re- 
pealed the former amendment, did not thereby revive the general statute in 
the city of St. Louis.—State v. DeBar, 395. 

2. Special act will prevail over inconsistent general law.—If a special provision, 
applicable to a particular object or locality, be inconsistent with a general 
law, the former must prevail. And this rule applies to a comparison of duly 
authorized municipal ordinances with State statutes; eince both are from a 
common source of authority.—Id. 

. St. Louis, city of —-Charter—Limitation, that ordinances shall not be inconsisten 
with general law, yields to special provision.—The charter limitation upon the 
power to pass ordinances, that they shall be “ not inconsistent with any law 
of the State,” being general, must yield to the special and particular provision 
which authorizes the regulation of bawdy houses, in contravention of the State 
law.—-Id. 

4. Statute, construction of —Repeal by implication— Doctrine, applications of.— 
While it is true that repeals by implication should not be favored, yet the 
proper application,of this doctrine appears where the effort is to annul a spe- 
cial provision by implication of a general law.—-Id. 

5. St. Louis, eily of—Charter—Power to suppress bawdy houses.—The city cor- 
poration of St. Louis has full power, under its amended charter, to suppress 
bawdy houses,—Id. 

SALES ; See Contracts, 1,2; Mortgages and Deeds of Trust ; Sales, Judicial. 

SALES, JUDICIAL; See Administration, 10, 11; Guardian and Ward, 3, 4, 5, 

6, 7, 8; Justices’ Courts, 6, 

SEPARATION ; See Dower, 5. 

SCHOOLS AND SCHOOL LANDS, 


1, Schools—District—Organisation—Evidlence.—The fact that a school district 
has in fact been organized and conducting business for a period of thirteen 
years is sufficient to show a legal existence without resort to record evidence 
of their organization ; particularly where the question involved is the disposi- 
tion of funcis collected under acts officially performed by the directors of such 
district.--Rice v. McClelland, 116. 

. Schools— Township Board—Irreqularities.—Proceedings of township boards 
of education will not be treated as void and set aside in collateral proceedings 
for mere irregularities which do not affect the substantial rights of the parties. 


to 


Their actions will be upheld when good faith has been exercised, unless in: 


very glaring cases of wrong, or when direct proceedings are instituted at the 
time to set their action aside.—Id 

















EE 
—_— 

a 

~ — 


INDEX. 639 


SCHOOLS AND SCHOOL LANDS, continued. 

8. Schools—Taxes—Sub-districts, division of—Distribution of funds.—A tax 
wis assessed and levied by the directors of a certain school district numbered 
3 for the erection of a school house. Before the tax was collected and paid 
over, the district was sub-divided, and a new district created out of a part 
which was designated as No. 5. A controversy arose a3 to the disposal of suid 
taxes. Held, that under 3 99, of the School Law, (Wagn. Stat., 1261) the money 
could be paid out only for the purpose for which it was levied and collected, 
and the township board had nd right to apportion money collected for the 
erection of a school house in one sub-district between the two new districts. 
Any apparent injustice in such exclusive application to a part of the original 
district of the funds arising from taxation of the whole could be remedied un- 
der the provision of 3 25 of thesame act. —Id. 

4. Schools, sub-district— Formation of, what illegal— Action by teacher for services. 
—Uniier the statute (Wagn. Stat., p. 1245, 3 17) a school sub-district cannot be 
Jawfuily formed out of territory situated in two townships, without a joint meet- 
ing of the township boards of education, The fact that one board held such 
meeting, and that the individuals constituting the other board signed a paper 
purporting to relinquish the territory in their township, would not render the 
formation of the sub-district valid. And no action will lie for services as 
teacher under a contract made with the local directors of such sub-district. — 
Smith v. Township Board, ete., 297. 

See Courts, County, }, 3. 
SEALS ; See Mortgages ond Deeds of Trust, 11, 18, 15. 


SECURITY. 

1, Security, verbal release of—Proof as to intention.—Proof of intention to 
give a verbal release of a written security, to avail, must be clear and satis- 
factory.—Lippold v. Held, 213. 

2. Morigage—Taking of new note, effect of, as to release.—Where a note is se- 
cured by a mortgage, the taking of a new note does not of itself operate as a 
discharge of the lien. Nothing short of an actual payment of the debt itself, 
or an express release, will have that effect.—Id. 

SEDUCTION ; See Breach of Promise, 2. 

SERVICE ; See Process, 2. 

SHERIFF ; See Levy, 1 

SOUTHERN ARMY ; See Mortgages and Deeds of Trust, 24. 

SPECIFIC PERFORMANCE; See Equity, 1, 2, 3. 

STATUTES, CONSTRUCTION OF. 

1. Construction of statute—Re-enactment by reference—Constitution.—An act, de- 
claring that a previous act “is hereby amended so as to authorize the city 
marshal to act'as deputy constable, ete.” is in conflict with Art. IV, subd. 25, 
of the State Constitution, as re-enacting alaw by mere reference. (See Mayor, 
etc., vs. Trigg, 46 Mo., 288.)—French v. Woodward, 66. 

2. Constitution— Extension of city limits—Legislative power—Tazation—An act 
of the legislature enlarging the limits of a iunicipality, and tbere by bringing 
within its area and subjecting to municipal taxes, against the owner's consent, 
farm property lying outside the actual city limiis, is not, by reason of such 
facts, unconstitutional. Such act is a properexercise of legisl: itive power and 
diseretion.—Giboney v. Cape Girardeau, 141, 

See St. Louis, City of, 2, 3 
See Apministration, 8, (Wagn. Stat., 1872-3, 31;) 9, (Wagn. Stat., 85, 33 7, 
8, 10, 11). 
‘ARBITRATION AND Awarp, (Wagn. Stat., 145) 
Bits ano Norss, 8, (Wagn. Stat., 1302, e¢ seg.; Jd., 1010, 3 20; ) 11, 
(Wagn. Stat., 1274, 2 2). 
* Conpemnation or Lanp. 2 (Wagn. Stat., $26). 
Court, Apairn County Prosar, (Sess. Acts, Feb. 11, 1847, 3 3). 
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STATUTES, CONSTRUCTION OF, continued. 

Court, County, 5 (Wagn. Stat., 403, 3 4). 

Dower, 1, 2, (Wagn. Stat., 539-40, 33 5, 8, 9, 10). 

Dram-Snop, 2, (Wagn. Srat., 552, 3 20). 

Esecruent, 5, (Wagn. Stat., 560, 3 13), 

Evipencr, 6, (Wagn. Stat., 1373-4, 33 3. 7, 9; ) 8, (Wagn Stat., 596, 3 40; ) 
19, (Wagn. Stat., 1372-3, 3 1; ) 20, (Wagn. Stat., 85, 33 7, 8, 10, 11). 

Forest Pank, 3, 6, 7, (Sess. Acts, 1874, p. 371-4). 

Gvarpian AnD Warp, 1, (Sess. Acts, 1847, Feb. 11, 3 3; ) 3, (R. C. 1855, 
826-7, 33 25, 26, 27; ) 5, (R. C. 1845, 867, 33 24, 25, 26). 

HanniBat Court or Common Pieas, (Wagn. Stat., 1005, 3 1). 

Huspanp anp Wirr, 7, (Wagn. Stat., 1015, 3 10). 

Justices’ Courts, 1, (Wagn. Stat., 808-9, 3 3). 

Lanp anpD Lanp Titves, 2, (Sess. Acts, Feb. 2. 1847; ) 3, (Wagn. Stat, 
596, 3 40), 

MortGaGks amp Deeps or Trust, 11, (R. C. 1855, 1089, 3 7). 

Practice, Civit—Pieapines, 5, (Wagn. Stat., 1083, 2 1). 

Practice, civit—Trias, 13, (Wagn. Stat., 310-11, 3 43). 

Practice, criminat, 4, (Wagn. Srat., 553, 3 22; ) 9, (Sess. Acts, 1873, 
p. 76; ) 17, (Sess. Acts, 1873, p. 56). 

Rattroaps, 1, 5, 6, 11, (Wagn. Stat., 310, 3 43; ) 1,6, (Wagn. Stat., 520, 
25; ) 2, (Wagn. Stat., 808-9, 3 3; ) 7, 9, (Wagn. Stat., 134, 3 5;) 8, 
(Wagn. Stat., 310, 3 38), 

Res Apsupicata, 6, (R. C. 1855, p. 1089, 3 7). 

Sr. Louis, City or, (Sess. Acts, 1870, p. 464; Sess Acts, 1874, p. 364, 310). 

Scnoots anp Scnoot Lanps, 3, (Wagn. Stat., 1247, 3 25; Ad, 1261, 3 
99;) 4, (Wagn. Stat., 1245, 3 17). 

Surery, 2,(Wagn. Stat., 1010, 3 20; Id., 1302, e¢ seg). 

Wiutts, 14, (Wagn. Stat., 1041, 3 13). 

STOCK, KILLING OF ; See Justices’ Courts, 1; Railroads. 

SUNDAY; See Practice, criminal, 4. 

SURETY ; See Bills and Notes, 5, 8, 9, 10; Dram-Shops, 1, 2. 


SW AMP LANDS. 


1. Swamp lands— Act Sept. 28,1850, effect of —Neglect of officers.—The act of Con- 
gress of Sept. 28, 1850, to enable the Stute of Arkansas and other States to re- 
claim the swamp lands within their limits, constituted a present grant vesting 
an absolute title in the State of Missouri to such lands, without issue of patent ; 
(H. & St. J. R. R. va. Smith, 41 Mo,, 310; S. C., 9 Wall., 95; Clarkson vs, Bu- 
chanan, 53 Mo., 563,) and after the act took effect the power of disposal in the 
general government was gone. If its officers, by inadvertence, again sold and 
conveyed the land, the purchaser under them would take no title, because the 
government had no title to convey—Campbell v. Wortman, 258. 


T. 


TAXES; See Schools and School Lands, 3; Statute, construction of, 2, 


TRESPASS ; See Husband and Wife, 8; Res Adjudicata, 1. 


TRUSTS AND TRUSTEES. 





1. Assignments—JInventories—Conveyances— Trusts —Where A., as assignee, took 
possession of an interest in property which had passed to him by the assignment, 
and without having the property inventoried and appraised, or procuring an 
order of court for its sale, sold the same for $100, and then, in two or three 
days thereafter, re-purchased it from his vendee by quit-claim, for the ex- 
pressed consideration of $400, and then procured the whole title from the per 
son wlio owned the other interest, claiming it all as his own, and did not ac- 
count for the proceeds of the sale on his settlement; Held, that the transac- 
tion was fraudulent per se, and that the assignee would be declared a trustee 
for the assignor or whoever was entitled to his interest.—Ownby v. Ely, 475. 
See Corporations, 2; Courts, County, 1; Ejectment, 1; Mortgages and Deeds 
of Trust; Wills, 3, 4, 12. 
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V. 


VARIANCE; See Practice, civil—Pleadings, 5 
VENDOR’S LIEN ; See Mortgages and Deeds of Trust, 14. 
VENUE, CHANGE OF. 


1. 


Venue, change of—Attorneys are competent witnesses to prove facts necessary 
to sustain. —Attorneys at law are competent witnesses to sustain allegations 
in support of an application for change of venue.—State v. Lack, 501, 

See Practice, criminal, 6. 


VERDICT; See Practice, civil—Trials ; Practice, criminal, 7. 


Ww. 


WAIVER; See Composition, 1; Practice, civil—Appeal, 2. 
WAR; See Mortgages and Deeds of Trust, 24. 

WASTE; See Ejectment, 5. 

WILLS. 


1. 


rs 


Wills— Estate for life with power to devise—Does not convey absolute owner- 
ship.—The devise of an estate for life, with authority in the devisee to dispose 
of the same by last will, does not convey absolute ownership. The right of tes. 
tamentary disposition is a mere power.—Bryant Adm’r, v. Christian Adm’r, 98, 

Wills-—-Estate for life—Power to devise-- Will construed.—A testator bequeath- 
ed all his property to his widow, during her natural life, to manage, dispose of 
and enjoy, free from all incumbrance, without giving security as executrix or 
making annual settlements during her widowhood, and with power to dispose 
of one-half the estate by last will. In the event of her second marriage, the 
estate was to be regularly administered upon, so that the widow should be 
secure in the ‘“‘income and émoluments of the estate during her life.” Held, 
that the manifest intention of the testator was to devise a life estate only, 
with the usufruct and a testamentary power as to one-half.—lId. 

Wit—Fund left wn trust to wife and children—Land purchased with— Title of 
wife in.—A will directed the executor to secure a certain fund “ for the benefit 
of Jane Allen and her children, and not to be subject to the control of her 
present husband.” The fund was afterward invested by trustee in certain 
lands which were conveyed by him to “said Jane Allen and her children to 
their only proper use, benefit and behoof forever, etc.” Held, that under the 
will, Mrs. Allen had no power to dispose of the property, and hence took no 
absolute and exclusive title to the land, but merely an estate in common with 
her children; and that she could convey nothing more than her undivided 
share.—Allen v. Clavbrook, 124. 

Wills— Children described in as a class, ete.—Where in a will, children are 
designated as a class, without further description, the general rule is that it will 
include all who answer the description at the time the will took effeet.—Id, 

Wills—Devises in fee tail—Cross remainders —Slatute of 1825—Farrar vs. 
Christy —A will coutained the following bequest: “I give and bequeath to 
my daughter Harriet the vorth half of my tract of land in “A.,” and the south 
half thereof to my daughter Juliet, and in the event of the death of Harriet or 
Juliet without issue, tle part devised to the one deceased to descend to the 
survivor; and in the event of the death of both without issue, tie said parcels 
of land shall descend to the heirs of my daughter Mary and my daughter 
Clarissa, to be equally divided among them when they become of age.” Juliet 
died after the death of testator, leaving a son who survived her but a short 
time, and his father became then the sole surviving representative of said son. 
Harriet subsequently died without issue. Held, that notwithstanding the 
manifest intent of the testator to keep the estate in the blood, under the stat- 
ute touching descents and distributions it passed to the surviving husband of 
Juliet. 

41—YVoL. Lv1m. 
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WILLS, continued. 

By the will Juliet was immediately vested with a fee simple title to Harriet’s eg. 
tate, subject to be divested by the birth of children to Harriet, and the latter 
was in like manner and subject to the same conditions vested with a fee simple 
in the estate of Juliet. As Juliet had a son who survived her, Harriet’s inter- 
est in the estate of Juliet ceased. But as Harriet died childless, the fee 
simple of Julict in her estate was never divested. Hence, on Harriet’s 
death it passed to the heirs of Juliet and not to the heirs of Harriet. (Farrar 
vs. Christy, 24 Mo., 453.)—Harbison v. Swan, 147. 

Wills, contest concerning—Burden of proof—Right to open and close case.— 
When the validity of a will is contested, and the defendants are endeavoring 
to establish a hold under the will, they have the affirmation of the issue to be 
tried, and the burden of proof remains with them throughout the trial.—They 
are thereupon entitled to the opening and conclusion.—Benoist v. Murrin, 307. 

Wills— Disposing mind and memory defined.—A disposing mind and memory 
may be suid to be one which is capable of presenting to the testator all of his 
property and all the persons who come reasonably within the range of his 
+? bounty; and ifa person has sufficient understanding and intelligence to un- 
derstand his ordinary business, and to understand what disposition he is mak. 
ing of his property, then he has sufficient capacity to make a will.—lId. 

Wills—Cupacity of testator—Insanity.—Whenever a person imagines some- 
thing extravagant to exist which really has no existence whatever, and he is 
incapable of being reasoned out of his false belief, he is in that respect insane ; 
and if his delirium relates to his property, he is then incapable of making a 
will. But to invalidate the instrument it must be directly produced by the 
partial insanity or monomania under which the testator was laboring.—Id. 


Wills—Contests touching— Province of jury—Instructions.—In contests touch- 

ing a will, it is the province of the jury to determine simply whether or not 
the will is a valid instrument. It is not one of their functions to make an 
equal distribution of the property or determine whether ample provision had 
been made forall persons reasonably to be presumed to come within the range 
of the testator’s bounty, and instructions which direct their attention to such 
ay questions are erroneous.—Id. 

10. Wills—Construction—Life estate.—A will which provided for the conveyance 
to the testator’s widow, of such part of his estate as should remain after the 
payment of his debts, “ to be used and appropriated by her in and about her 
maintenance and support, with power to her to dispose of one-fourth of the 
same remaining at the time of her death as to her should seem fit, and that 
the residue of what should so remain should, at the time of her death, pass 
to and be vested in the children of testator’s deceased brother,” conveyed to 
the widow only a life interest in the property, with a power to dispose of one 
fourth of the property remaining after her support at the time of her death 
(Carr vs. Dings, 54 Mo., 95 cited and affirmed.)—Carr v. Dings, 400. 

11. Wills—Construction of —Intention must govern—Term “ residue.’’—In con- 
struing wills the intention of the testator is the object to be attained, and, in 
order to ascertain this, it frequently becomes necessary to look at the whole 
will, and to qualify particular clauses, so as to make them harmonize with the 
general intention. And when a doubt arises as to the extent of the applica- 
tion of the word “ residue,” as used in a will, whether it was intended to ap- 
ply to the whole of the residue of the estate, or be confined to a particular 
part, courts generally incline to extend it to the whole, where there is no 
other residuary claim.—TId. 

12. Conveyances— Wills—Life estate—Power of disposition—Case stated— Estate 
conveyed.—It is generally true that an absolute power of disposition over prop- 
erty conferred by will, and not controlled by any provision or limitation, 
amounts to an absolute gift of the property; but where a life estate only is 
expressly given, the rule is otherwise. (Rubey vs. Burnett, 12 Mo., 1; Gregory | 

vs. Cowgill, 19 Mo., 415.) A deed conveyed property to a trustee for the spe- 

cial use and benefit of the grantor’s wife and her children, and the habendum 
clause expressed the conveyance to be for the special use and benefit of the 
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INDEX. 


WILLS, continued. 
wife during her natural life, or her widowhood, and after her death for the 
special use of her children. The deed alse gave the trustee power at, the spe- 
cial instance and request of the wife, to sell or dispose of all of said property 
and apply the proceeds to the special use of the wife and children, “ but spe- 
cially limited to her natural life and widowhood,” as aforesaid: Held, that the 
interest of the wife was limited to the use and benefit of the property during 
her natural life and widowhood, and that the children were invested with a ti- 
tle to the remainder by operation of the conveyance and not as the represen- 
tatives of the wife.—Wommack v. Whitmore, 448. 

13. Practice, civil—Pleading— Wills, contests concerning—Petition, sufficiency o 
—Heirs not mentioned.—A petition, which alleges that plaintiffs are the chil- 
dren of a decedent who left a will, in which no mention is made of them, and 
prays for distribution according to law, is sufficient. The authority of the Cir- 
cuit Court to order distribution in such cases attaches before any distribution 
of the estate, and consequently it is not necessary to allege in the petition that 
the legacies have been paid and the estate distributed. (Levins v. Stevens, 7 
Mo., 90, affirmed.)—Boyer v. Dively, 510. 


14. Wills, contests concerning—Issues may be framed and submitted to the jury. 
—Under our statute (Wagn. Stat,, 1041, 3 13) in contests concerning the con- 
struction or validity of wills, the court may frame issues and take the opinion 
of a jury upon any specific questions of fact involved, although such verdicts are 
not biuding upon the court.—Id. 


15. Wills, contesis concerning—Instructions—Legitimacy— Death of parents and 
offspring—Presumption.—Where the parents and their offspring are all dead, 
the presumption is in favor of the legitimacy of the offspring; and in contests 
concerning wills where the question arises, it is proper to instruct the jury to 
that effect.—Id. 


WITNESSES. 

1. Practice, Supreme Court— Witnesses—Capacity—Legal conclusions.—The Su- 
preme Court cannot review the finding of fact by the judge of the court be- 
low, upon personal inspection, as to the meutal capacity of a witness, It may 
review, however, any legal conclusions declared to result from the fact of ca- 
pacity or incapacity, as found—State v. Scanlan, 204. 

2. Witness—Compelency—Eztreme youth—Tests.—The only test of competency 
in a child under ten years of age to be a witness, is whether it appears inca- 
pable of receiving just impressions of the facts, or of relating them truly.—Id, 

3. Witness—Capacity—Extreme youth— Reception of evidence.—Where a child, 
called upon to testify, is manifestly embarrassed by the novelty of the surround- 
ings, so as to give, at first, absurd or unintelligible answers, it is eminently 
proper for the court to wait for a recovery of the mental equilibrium before 
putting further questions and deciding upon the capacity of the witness.—Id. 

4. Husband and wife—Conveyance secured by wife from husband’s funds—Ad- 
vancement.—A conveyance of land, which a wife secures to herself in her own 
name with her husband’s funds, will be presumed to be an advancement for 


her benefit. But whether such be the fact is a question of intention, and . 


evidence on that point is admissible especially where the husband denies such 
intention. And semble, that frand, in any form, in obtaining the title against 
his consent, will itself rebut the presumption.—Darrier v. Darrier, 222. 

5. Husband and wife—Competent witnesses, where opposing partiee—Agency of 
wife.—In suit by the husband against the wife, to divest the latter of title to 
land, the parties are competent witnesses against each other in regard to com. 
munications between them. And the agency of the wife having been satisfac- 
torily established, the same rules of evidence will prevail as between any 
other principal and agent.—Id. 

6. Husband and wife, confidential communications between.—A letter from a hus- 
band to his wife, directing her to purchase certain land for him, may be intro- 
duced in evidence, and does not fall within the rule which forbids the disclos- 

ure of confidential communicatious.—Id. 
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WILLS, continued. 

". Practice, civil— Witnesses—- Married woman —The marriage of a plaintiff, pend. 
ing her suit, will not render a woman incompetent as a witness.—Charles y, 
St. L. & I. M. R. R. Co., 458. 

8, Witresses—Impeachment— Moral character may be inquired into.—In order to 
discredit a witness, the inquiry need not be confined to his veracity alone, but 
may properly be extended to his general moral character.—State v. Breeden, 
507. 

9. Witnesses—Credibility— Conspiracy— Motives.—The spirit, which animates a 
witness, is always a proper subject for inquiry, in order that the jury may place 
a proper estimate upon the value and importance of his testimony. And the 
formation of a conspiracy against a party, on the part of witnesses, may be 
properly shown on the examination.—Id, 

See Evidence; Venue, change of. 

















